Quentin M. Rhoades
State Bar No. 3969
RHOADES SIEFERT & ERICKSON PLLC
430 Ryman Street
Missoula, Montana 59802
Telephone: (406) 721-9700
Telefax: (406) 728-5838
qmr@montanalawyer.com
Pro Querente

MONTANA FOURTH JUDICIAL DISTRICT COURT
MISSOULA COUNTY
STAND UP MONTANA, a Montana Cause No.
non-profit corporation; CLINTON
DECKER; JESSICA DECKER;
Department No.
MARTIN NORUNNER; APRIL
MARIE DAVIS; MORGEN HUNT;
GABRIEL EARLE; ERICK
PRATHER; BRADFORD
CAMPBELL; MEAGAN
COMPLAINT
CAMPBELL; AMY ORR and
JARED ORR,
Plaintiffs,
vs.
MISSOULA COUNTY PUBLIC
SCHOOLS, ELEMENTARY
DISTRICT NO. 1, HIGH SCHOOL
DISTRICT NO. 1, MISSOULA
COUNTY, STATE OF MONTANA;
TARGET RANGE SCHOOL
DISTRICT NO. 23; and HELLGATE
ELEMENTARY SCHOOL
DISTRICT NO. 4,
Defendants.

Plaintiffs, Stand Up Montana, Inc., Clinton Decker, Jessica Decker,
Martin NoRunner, April Marie Davis, Morgen Hunt, Gabriel Earl, Erick
Prather, Bradford Campbell, Meagan Campbell, Amy Orr, and Jared Orr,
for their Complaint against Defendants Missoula County Public Schools,
Elementary District No. 1, High School District No. 1, Missoula County,
State of Montana; Target Range School District No. 23; and Hellgate
Elementary School District No. 4, allege as follows.
INTRODUCTION
1.

This is an action for injunctive relief brought by Plaintiffs on their

behalf and on behalf of their minor children. Plaintiffs, the parents of minor
children enrolled in Defendants’ schools, seek a temporary restraining
order, a preliminary injunction, and a permanent injunction against
Defendants’ mandatory masking rules implemented in their schools as a
response to COVID-19. Plaintiffs’ legal bases spring from the Montana and
U.S. Constitutions. Under federal constitutional law, Plaintiffs, as parents
of minor children, have a fundamental liberty interest in the care, custody,
and control of their children. Under Montana constitutional law, Plaintiffs,
as legal guardians of their children, have a right to invoke their children’s
fundamental constitutional rights. Defendants’ mask mandates infringe on
the rights of Plaintiffs and their children to privacy, dignity, and free
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expression without the necessary showing of a compelling government
interest in doing so. See, Art. II, §§ 4, 10, 15, and 34 Mont. Const.
Defendants’ mask mandates are therefore unconstitutional and, to prevent
irreparable harm, Plaintiffs seek injunctive relief.
PARTIES
2.

Plaintiff Stand Up Montana is a registered Montana non-profit

corporation in good standing with its principal place of business in Gallatin
County, Montana. Its mission is to encourage Montanans, during the
COVID-19 restrictions, to “stand up for the constitutionally protected
liberties, to provide resources and support to individuals and businesses
who have been discriminated against or harassed by unfair rules and
regulations, and to support similar initiatives.” It has a membership of
hundreds of individuals, including many in Missoula County who are the
parents of children enrolled at Defendants’ schools and who object to the
mask mandates described herein.
3.

Plaintiffs Clinton Decker and Jessica Decker reside in Missoula

County, Montana. They are the parents of children enrolled at Defendant
Missoula County Public Schools, Elementary District No. 1, High School
District No. 1, Missoula County, State of Montana (MCPS) and at
Defendant Hellgate Elementary School District No. 4 (HES).

3

4.

Plaintiffs Martin NoRunner and April Marie Davis reside in

Missoula County, Montana, and are the parents of a child enrolled in
MCPS.
5.

Plaintiff Morgen Hunt resides in Missoula County, Montana, and

is the parent of a child enrolled in MCPS.
6.

Plaintiff Gabriel Earle resides in Missoula County, Montana,

and is the parent of a child enrolled at MCPS.
7.

Plaintiff Erick Prather resides in Missoula County, Montana, and

is the parent of a child enrolled at MCPS.
8.

Plaintiffs Bradford Campbell and Meagan Campbell reside in

Missoula County, Montana. They are the parents of child enrolled at HES.
9.

Plaintiffs Amy Orr and Jared Orr recently had children enrolled

in Defendant Target Range School District No. 23 (TRSD), but unenrolled
them due to the TRSD mask mandate. The Orrs would like to return their
children to TRSD and would do so but for the mask mandate.
10.

Defendant MCPS is a public school district located in Missoula,

Montana. It consists of one pre-school, one adult learning center, nine
elementary schools, three middle schools, four high schools, and one
alternative high school. It is governed by a board of trustees who have
authorized the conduct challenged in this action.
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11.

Defendant TRSD is a public school district in Missoula County,

Montana. It consists of one elementary school, pre-kindergarten through
eighth grade. It is governed by a board of trustees who has authorized the
conduct challenged in this action.
12.

Defendant HES is a public independent elementary school

district located in Missoula County, Montana. It consists of one elementary
school, pre-kindergarten through eighth grade. It is governed by a board of
trustees who has authorized the conduct challenged in this action.
13.

Plaintiffs, through counsel, attempted to avoid litigation by

formally demanding Defendants to reconsider and reject their mask
mandates. According to counsel, Defendants had no response to Plaintiffs’
demands.
JURISDICTION AND VENUE
14.

As a court of general jurisdiction, the Court has jurisdiction over

the parties and the subject matter of this civil action for declaratory and
injunctive relief.
15.

The venue is proper before this Court because Defendants are

located in Missoula County.
16.

Plaintiffs’ claims for declaratory and injunctive relief are

authorized by Title 27, Chapters 8 and 19, Mont. Code Ann., and Rules 57
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and 65 of the Montana Rules of Civil Procedure, and the general legal and
equitable powers of this Court.
GENERAL ALLEGATIONS
The Science of Universal Masking
17.

U.S. Centers for Disease Control (CDC) statistics show that

Covid-19 is not much of a threat to schoolchildren. Its numbers show that
more people under the age of 18 died of influenza during the 2018–191 flu
season—a season of it labeled of “moderate severity” that lasted eight
months—than have died of Covid-19 across more than 18 months.2
18.

Both data and science suggest such a mandate for widespread

and universal use is not justified or effective. (See, Declaration of Rodney
X. Sturdivant, PhD., ¶¶ 42-65 (Aug. 11, 2021), attached hereto as Ex. A.)
19.

When the United States Centers for Disease Control (CDC) and

public health officials suddenly shifted from the well-established scientific
positions about the marginal effectiveness of masks there was little to no
new evidence of effectiveness. At that time, the entire justification for the
CDC guidelines rested on asymptomatic spread concerns. In the time
since, new studies have even cast doubt on how much impact

1
2

https://www.cdc.gov/flu/about/burden/2018-2019.html (last visited 24 AUG 21)
https://www.cdc.gov/nchs/nvss/vsrr/covid_weekly/index.htm (last visited 24 AUG 2021)
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asymptomatic people play in transmission. A recent study involving
contract tracing of over 3400 close contacts of 391 confirmed cases found
only 0.3% attack rate among asymptomatic cases compared to 3.3% for
those with mild symptoms (or 10 times less). The rate increases further as
symptoms become severe to 5.6% and 6.2% for those with moderate or
severe symptoms. A remarkably large study, testing over 10 million
people, in Wuhan China found “there was no evidence of transmission from
asymptomatic positive persons”. They found 303 cases, all asymptomatic,
and traced 1,174 close contacts. (Id., ¶ 43.)
20.

The ineffectiveness of masks was well known prior to 2020 as

stated in a New England Journal of Medicine perspective from May 2020:
“We know that wearing a mask outside health care facilities offers little, if
any, protection from infection… In many cases, the desire for widespread
masking is a reflexive reaction to anxiety over the pandemic.” (Id., ¶ 44.)
21.

The evidence prior to 2020 is captured in a review by the World

Health Organization (WHO). In 2019 they completed a systematic review
of the scientific literature for all NPIs. The thorough study found 10
studies, all randomized control trials (RCTs), of sufficient scientific quality
for meta-analysis. They concluded that “there was no evidence that face
masks are effective in reducing transmission of laboratory-confirmed
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influenza.” They rated the quality of the evidence as “moderate” – this
highest rating of available evidence for any of the 16 NPIs analyzed.
Additional studies, particularly in the community settings, were suggested
to increase the quality. Two such studies: The Marine Corps study
mentioned previously (id., ¶ 40) and the “Danish Mask Study” significantly
add to the quality of the literature, specifically in the community setting.
(Id., ¶ 45.)
22.

Support for mask effectiveness is largely based on laboratory

studies. the evidence even in that setting, however, is at best inconclusive.
The problem is that cloth and surgical masks allow particles the size of
Covid-19 through. A 2009 study of small particles involving 5 different
surgical masks concludes for “included particles in the same size range of
viruses confirms that surgical masks should not be used for respiratory
protection.” A more recent study considered small particles and used
human volunteers to test masks. The very best-case mask filtered 70% of
particles with others filtering less than 50%. Another study, done even
before Covid, measured the filtering efficacy and the size of mask pores
particularly, concluding very poor filtering made worse with wear time and
washing of the masks. The airborne nature of Covid-19 means that this
performance is not effective when exposure is more than brief to the virus.
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The studies cited here involve surgical masks, likely better than most cloth
masks worn by people. Further, the time of wear and proper use is also
likely better in the studies than when people wear masks for many hours.
(Id., ¶ 46.)
23.

Translating results from a lab setting to conclude similar rates

of spread reduction requires evidence. A significant ability of masks to
reduce spread in the entire population is not supported by data and
science. Attempts to find data supporting this hypothesis have been
particularly lacking in scientific rigor. A study of 1083 counties in the US
which showed a decrease in hospitalizations after mask mandates had to
be withdrawn as rates actually increased shortly after publication. (Id., ¶
47.)
24.

Even if masks filter some percentage of particles, the number of

such particles is far greater than needed to cause a serious infection. An
infectious dose of COVID-19 is approximately 300 particles. The number
of particles emitted in a single minute of speaking is greater than 700,000.
Even a 50% reduction would have no impact on transmissibility. (Id., ¶ 48.)
25.

The WHO, in 2020, changed recommendations about mask use

quite suddenly in June or July. They published an “interim guidance”
document on December 1, 2020, to discuss their new guidelines. The first
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key point of this document states “a mask alone, even when it is used
correctly, is insufficient to provide adequate protection or source control.”
Later they reiterate this point and add a mask “is insufficient to provide an
adequate level of protection for an uninfected individual or prevent onward
transmission from an infected individual (source control).” They remarkably
then continue on to recommend use “despite the limited evidence of
protective efficacy of mask wearing in community settings.” (Id., ¶ 49.)
26.

The WHO interim guidance suffers from some additional

shortcomings. For example, they mention studies that “use country or
region-level data” to support mask effectiveness but fail to point out that
most of those reports have since been invalidated by surges in cases and
that there are other studies such as those discussed subsequently that
show no effect. (Id., ¶ 50.)
27.

The CDC “scientific” support for mask use has been particularly

troubling. Guidance prior to 2020 in pandemic planning documents was
consistent with that of the WHO. Without any additional evidence the CDC
recommended masks and have since attempted to produce support for this
change in policy. None of their work would pass rigorous scientific peer
review. A study involving counties in Kansas suffers numerous flaws,
most notably use of large counties for the mask group and small counties
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for the non-mask, thus inflating the amount of change in virus spread due
to lower denominators. Further, the study authors’ carefully select the time
frame; examining the same counties over a longer time frame removes the
effect. A more extensive study is for mask mandates and their relationship
to hospitalizations using the time period March 1 – October 17, 2020, in
very similar fashion to the retracted study mentioned previously. Despite
the clear and dramatic increase in hospitalizations almost immediately after
the study time period, which completely invalidates the study conclusions,
the CDC did not retract the study and, in fact, published it in early February
2021. (Id., ¶ 51.)
28.

Additional evidence from the CDC includes primarily laboratory

studies with flaws as noted previously. In one such study the authors note
major “leakage jets” for cloth and surgical masks. A second notes an issue
of the mask actually breaking the larger droplets into smaller particles that
they were unable to measure, which would essentially aerosolize the virus.
(Id., ¶ 52.)
29.

Additional evidence in the CDC scientific brief is based on

simulations or models rather than actual data or flawed observational
studies some of which are basically anecdotal. None would rise to the
WHO 2019 standard for evidence. Examples include a study in New York
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which begins at a time well after the incidence of cases had already begun
to fall. There is no discernable change to the case trend after mask use
began. Another considers Arizona from January to August 2020. The
study is another that should be retracted – not long after the study
timeframe the incidence rates increased in both counties with and without
mask use. The “hairdresser” study is included as evidence despite a host
of flaws: all reports are purely anecdotal, there is no control group, and
less than 50% of clients actually responded. Further, some reported
getting sick just not testing for Covid. (Id., ¶ 53.)
30.

Perhaps the greatest evidence that mask use in the community

is ineffective is provided by two guidance documents published by the CDC
during the pandemic. The first was a notice about the use of masks for
protection against wildfire smoke that is titled “Cloth masks will not protect
you from wildfire smoke” and continues the masks “do not catch small,
harmful particles in smoke that can harm your health.” Covid particles are
significantly smaller than smoke particles. The second was a recent study
in support of wearing two masks. The study itself is scientifically flawed; a
laboratory study using mannequins. The authors note the significant
limitations and suggest the findings should not be interpreted as “being
representative of the effectiveness of these masks when worn in real world
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settings.” The study is at least a tacit admission that mask use has not
been effective in reducing transmission of the virus. (Id., ¶ 54.)
31.

A basic principle of scientific hypothesis testing of the

effectiveness of interventions is that they should demonstrate clear and
convincing evidence that they “work.” Finding examples of success should
not be difficult for an effective medical intervention. The opposite is clearly
the case with community use of face masks – studies of effectiveness are
extremely limited and reduced increasingly to a very small group that are
the exceptions rather than the rule. Proving that something “doesn’t work”
is statistically and scientifically difficult. However, the preponderance of
evidence from the pandemic indicates no effect. (Id., ¶ 55.)
32.

A growing body of data and literature published in 2020

supports what was available prior to Covid. A meta-analysis of 10 different
studies since 1946 concludes “We did not find evidence that surgical-type
face masks are effective in reducing laboratory-confirmed influenza
transmission, either when worn by infected persons (source control) or by
persons in the general community to reduce their susceptibility.” Another
examining 15 randomized trials concludes “Compared to no masks, there
was no reduction of influenza-like illness cases or influenza for masks in
the general population, nor in healthcare workers.” A third meta-analysis
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included both randomized trials and observational studies, a total of 31,
and concluded “evidence is not sufficiently strong to support widespread
use of facemasks as a protective measure against COVID-19.” (Id., ¶ 56.)
33.

The European CDC, in similar fashion to the WHO December

2020 update, conducted an extensive review of evidence regarding mask
wear. As with the WHO review they found “limited evidence on the
effectiveness…in the community” and yet continued to recommend use.
(Id., ¶ 57.)
34.

In 2020 two more randomized trials including a control group

add to the quality of available evidence documented by the WHO. The
first, by C. Raina MacIntyre, et al., involved hospital workers with the group
wearing cloth masks actually having a significantly higher rate of lab
confirmed influenza-like illness than a group wearing no masks. The study
also examined the penetration rates finding over 97% of particle
penetration in cloth masks and 44% in medical masks. A more recent
study involves Covid-19 spread in Denmark. The study found a nonsignificant difference in the control and mask groups (2.1% compared to
1.8% positive) when high quality surgical masks were worn. The difference
was even smaller when they considered participants who reported the
highest compliance with mask use. (Id., ¶ 58.)
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35.

Numerous studies of data during the Covid pandemic confirm

the known science prior to 2020. An extremely extensive Cochrane review
of over 60 studies found that face mask use did not reduce case either in
the general population or among health care workers. A quasiexperimental study of European data similarly concludes “requiring
facemasks or coverings in public was not associated with any independent
additional impact.” Despite pressure to retract for fear their article would be
used to “support non-mask wearing” researchers from the University of
Illinois stood by an article showing that the data does not support mask
efficacy. (Id., ¶ 59.)
36.

The evidence of mask use effectiveness is such that there are

even studies that show a negative impact. The study by C. Raina
MacIntyre et al mentioned previously (id., ¶ 58) was conducted pre-COVID
but showed an actual increase in infection with cloth masks in a hospital
setting. A more recent review noted a similar conclusion. Physical and
chemical attributes of respiration through a mask may scientifically describe
reasons for increases in infections. (Id., ¶ 60.)
37.

Empirical evidence overwhelmingly confirms the scientific

literature. While observational, the data should not be ignored. Mask
effectiveness should not be hidden in what actually occurs. A
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comprehensive study of all counties in the U.S. shows that the difference in
Covid-19 outcomes in those with mandates is not only not different than
those without mandates, but actually worse. As an example, comparing
similar large counties in Florida there were 64 cases per 1,000 in mask
mandate counties, and in those without only 40 per 1,000. The results are
the same in almost every state where there were counties with and without
mandates to compare. Similar results were found looking more broadly: for
example, at state level the numbers were 27 per 100,000 with mask
mandates and only 17 for no mandates. (Id., ¶ 61.)
38.

The evidence from states, counties and countries worldwide is

remarkably consistent. Mask use, which reached very high levels well
before the winter virus season, had no discernable impact on the virus
outcomes when considering trends – in fact, cases increase dramatically
often after or in spite of increased mask wear. Comparisons of the disease
trajectory for like countries/counties consistently depict remarkably similar
trajectories despite various level of mask mandates and usage. (Id., ¶ 62.)
39.

The example of mask use is important for several reasons.

First, there are potential consequences to extended mask use, both
physiological and psychological. Studies are just beginning to emerge of
actual physical harms from mask wear. Other studies have found issues
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with oxygen saturation levels , which impacts healthy immune systems.
This issue could actually lead to increase susceptibility to Covid and other
viruses long term. Other risks include foreign particles causing lung
damage and microbial infections. (Id., ¶ 63.)
40.

Harms for mask wear for children is an increasing concern.

While children are at very low risk of infection and tend to spread the virus
and a much lower rate, masks have also become common for school
openings. One is a large study in Germany among over 25,000 children
and reports impairments such as headache in over 50%, fatigue (37%),
difficulty concentrating (50%) and irritability (60%) among others. A second
documents both the risks for children from Covid and a substantial number
of harms from mask wear. (Id., ¶ 64.)
41.

A second impact of mask mandates is removing the freedom to

choose from individuals and without compelling scientific or data to support
such a restriction. Other restrictions are often similarly unsupported. Such
mandates are one size fits all, therefore ignoring clear situations where a
mask is not needed – for example, for people with immunity. A third issue
is that the mask debate itself proves a distraction from other policies and
decisions that have had devastating consequences. Finally, mandates
that are ineffective done in the name of “science” erode the public trust and
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potentially contribute to poor response when scientifically justified
interventions are recommended by government agencies and health
officials, such as a potentially effective and safe vaccine should one be
developed. Public distrust of medical professions, and actual science/data
increases with potentially detrimental impacts. (Id., ¶ 65.)
Defendants’ Mask Mandates
42.

Defendants, despite the science, have all imposed universal

mask mandates requiring all students 0-19 years of age to wear cloth face
coverings or masks when indoors on Defendants’ campuses.
43.

Defendants’ universal mask mandates impose restrictions on

Plaintiffs’ children without considering whether the children are infected or
reasonably believed to be infected with a communicable disease.
44.

Defendants’ universal mask mandates do not consider or

accommodate children’s individual needs under particular circumstances
such as autism and asthma.
45.

Defendants’ universal mask mandates are scheduled to last

until at least the first week of October 2021.
46.

Defendants’ mask mandates set a precedent and foreshadow

an intention to impose a universal vaccine mandate when it becomes
available for those aged 0-19.
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No Competent Findings
47.

Defendants have no express recognition or acknowledgment

that their mask mandates infringe upon parental or student rights. They
have made no express findings to the effect that the mask mandates are
(a) supported by any compelling government interests (b) or narrowly
tailored to serve the compelling government interest by (c) the least
restrictive means.
48.

Defendants lack the expertise or competence to make such

findings. They have not retained or relied upon competent professionals in
necessary fields, such as public heath virology, to make any reliable
assessment of the interests at stake or the alternative means in pursuing
and serving such interests.
49.

Given the science of cloth face coverings and mask, (see, ex.

1, the connection between masks and public health is so tenuous that
Defendants would not be able to the strictures of the compelling
government interest test if they had chosen to apply it—which they did not.
COUNT I
(Substantive Due Process)
50.

Plaintiffs restate the foregoing.
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51.

Both as parents and on behalf of their children, Plaintiffs have a

liberty interest, protected by the U.S. and Montana Constitutions, in the
right to refuse an unwanted medical intervention such as cloth face
coverings or masks. The right to bodily integrity and to refuse such
unwanted medical treatments is deeply rooted in the historical traditions of
the United States. The right to refuse medical treatment stems from the
common law and the rights to bodily integrity and dignity.
52.

Defendants’ mask mandates consist of compulsory medical

intervention and constitute a substantial interference with and violation of
Plaintiffs’ and their children’s liberty interests.
53.

Defendants’ violation of Plaintiffs’ and their children’s liberty

interests is causing and will continue to cause them to suffer irreparable
harm for which there is no adequate remedy at law.
54.

Enforcement of the mask mandates would cause irreparable

harm by threatening Plaintiffs with substantial penalties for not complying
with mask mandate restrictions.
COUNT II
(Equal Protection)
55.

Plaintiffs restate the forgoing.

20

56.

Mask mandates exclusively for students at school. When none

is imposed on the general population, it violates the students’ rights to
equal protection because the state’s objective is to eradicate COVID-19
from the population as a whole. While Defendants have imposed mandates
on students, there are constitutional limits to what a legislative majority may
impose on any minority while leaving itself free of such constraints.
57.

Children are at no greater risk from COVID-19 than the general

population and do not benefit in any particular way from the mask mandate
compulsion. Exempting the general adult population, which is
demonstrably at far greater risk, from the universal mask mandate violates
equal protection. Children may not be the subject of discrimination in the
public’s response to disease from which they are at negligible risk.
58.

Defendants’ violation of Plaintiffs’ children’s right to equal

protection is causing and will continue to cause them to suffer irreparable
harm for which there is no adequate remedy at law.
59.

Enforcement of the mask mandates would cause irreparable

harm by threatening Plaintiffs’ children with substantial penalties for not
complying with mask mandate restrictions.
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COUNT III
(Privacy)
60.

Plaintiffs restate the foregoing.

61.

Montana has a history of trampling on individual rights. For

example, Montana passed sedition laws before and during WWI that were
the strongest in the nation. That history served to focus the 1972 Montana
Constitutional Convention on the vigilant protection of individual rights from
the tyrannical government impulses, especially when animated by popular
sentiment in a time of perceived emergency.3
62.

Privacy in medical decision-making is one of the fundamental

individual rights ensconced in the Montana Constitution’s Declaration of
Rights by the 1972 framers of the Montana Constitution. The U.S.
Constitution also protects privacy in medical decisions.
63.

Defendants’ mask mandates compel uninfected and unexposed

students to wear face masks on Defendants’ campuses at all times when
indoors. If students not infected with a communicable disease, or
reasonably believed to be infected, choose through their parents to
exercise their right to make their own private health care choices by

3

FEATURE: BOOK: SOME HEAVY LEGAL READING TO USHER IN 2006: RELIVING
OUR STATE'S SHAMEFUL SEDITION ACT, 31 Montana Lawyer 8.
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declining a face covering, Defendants bar them from Defendants’ indoor
spaces.
64.

Defendants’ COVID-19 response, in their mask mandates,

denies the right of individual privacy guaranteed by Art. II, § 10, Mont.
Const. and Amend. IX, U.S. Const. The right to personal privacy protects
medical care choices. The right of privacy broadly guarantees individuals
the right to make medical judgments affecting their bodily integrity and
health, free from government interference. The right to privacy is
implicated when a law infringes upon a person’s ability to obtain or reject a
lawful medical treatment.
65.

Defendants’ violation of Plaintiffs’ and their children’s privacy

rights in making their own medical choices is causing. It will continue to
cause them to suffer irreparable harm for which there is no adequate
remedy at law.
66.

Enforcement of the mask mandates would cause irreparable

harm by threatening the Plaintiffs’ children with substantial penalties for not
complying with mask mandate restrictions.
COUNT IV
(SB 400)
67.

Plaintiffs restate the foregoing.
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68.

Senate Bill 400 approved by the Montana Legislature in 2021

will take effect on October 1, 2021. Defendants’ mask mandates are
scheduled to last beyond October 1, 2021.
69.

Under SB400, Defendants may not interfere with the

fundamental right of Plaintiffs to direct the health care and mental health of
their children, unless Defendants have demonstrated that the interference
(a) furthers a compelling governmental interest; and (b) is narrowly tailored
and is the least restrictive means available for the furthering of the
compelling governmental interest.
70.

Defendants’ mask mandates interfere with Plaintiffs’ right to

direct their children’s health care and mental health.
71.

Defendants have demonstrated, or attempted to demonstrate,

that the interference (a) furthers a compelling governmental interest; and
(b) is narrowly tailored and is the least restrictive means available for the
furthering of the compelling governmental interest.
72.

Defendants’ violation of Plaintiffs’ rights to direct their children’s

health care and mental health is causing. It will continue to cause them to
suffer irreparable harm for which there is no adequate remedy at law.
73.

Enforcement of the mask mandates would cause irreparable

harm by threatening Plaintiffs and their children with substantial penalties

24

for not complying with mask mandate restrictions.
COUNT V
(Human Dignity)
74.

Plaintiffs restate the foregoing.

75.

Human dignity is a fundamental right ensconced expressly in

the Montana Constitution’s Declaration of Rights.
76.

The right of human dignity is the only right in Montana’s

Constitution that is “inviolable.” It is the sole right in Article II carrying the
absolute prohibition of “inviolability.” No individual may be stripped of
human dignity. No private or governmental entity has the right or the power
to do so. Human dignity cannot be violated—no exceptions.
77.

In the Western ethical tradition, especially after the Religious

Reformation of the 16th and 17th centuries, dignity has typically been
associated with the normative ideal of individual persons as intrinsically
valuable, as having inherent worth as individuals, at least in part because
of their capacity for independent, autonomous, rational, and responsible
action. Under this conception, dignity is directly violated by degrading or
demeaning a person.
78.

Similarly, dignity is indirectly violated by denying a person the

opportunity to direct or control his own life in such a way that his worth is
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questioned or dishonored. For example, dignity could be indirectly
undermined by paternalistic treatment—treating adults like children
incapable of making autonomous choices for themselves, or by trivializing
what choices they make about how to live their lives.
79.

Respect for the dignity of each individual demands that people

have for themselves the moral right and moral responsibility to confront the
most fundamental questions about the meaning and value of their own lives
and the intrinsic value of life in general, answering to their consciences and
convictions.
80.

Defendants’ mask mandates interfere with Missoula residents’

ability to communicate with one another by means of facial expression.
81.

The human face is the most distinguishing visible characteristic

reflecting a person’s individuality. The human face is what makes the
individual most easily and readily recognizable. The human face is highly
expressive, able to convey countless emotions without saying a word. And
unlike some forms of nonverbal communication, facial expressions are
universal. The facial expressions for happiness, sadness, anger, surprise,
fear, and disgust are the same across cultures. Science has long
recognized that people signal their feelings and emotions to each other by
subtle movements, gestures, and facial expressions and that people’s
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ability (or inability) to accurately “send” and “receive” these nonverbal
messages must have important implications for their social and emotional
lives.
82.

Defendants’ mask mandates demean students’ human dignity,

undermines their individuality, interferes with their ability to read and show
emotions, and hinders interpersonal communication and relations. It also
strips them of their autonomy in deciding the appearance they wish to
present to the public. It is, therefore, a violation of the Montana
constitutional right to human dignity.
83.

Defendants’ violation of Plaintiffs’ and their children’s right to

human dignity is causing and will continue to cause them to suffer
irreparable harm for which there is no adequate remedy at law.
84.

Enforcement of the mask mandates would cause irreparable

harm by threatening Plaintiffs’ children with substantial penalties for not
complying with mask mandate restrictions.
COUNT VI
(Freedom of Expression)
85.

Plaintiffs restate the foregoing.

86.

Freedom of expression is a fundamental right ensconced

expressly in the Montana Constitution’s Declaration of Rights.
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87.

Given (a) the material lack of scientific basis for Defendants’

COVID-19 response included in their mask mandates and (b) the
response’s lack of effectiveness both based on scientific studies and its
demonstrated failure to curb the pandemic, compliance with Defendants’
rules and orders, especially mask-wearing, is fraught with substantive
meaning.
88.

Wearing a mask constitutes to many an outward sign of trust in,

loyalty to, or submission to the honesty, wisdom, and power of government.
Wearing a mask functions for others as a virtue signal and an outward
demonstration of their own social and moral superiority over those who fail
to comply. For others, refusing to wear a mask is an external signal of
mistrust in government and defiance to unsupportable demands of
compliance for its own sake. Wearing a mask or not wearing a mask is, for
some, a demonstration of partisan political affiliation.
89.

Defendants’ mask mandates infringe upon Plaintiffs’ and their

children’s freedom to express their political and moral points of view in
violation of the fundamental constitutional right to freedom of expression.
90.

Defendants’ violation of Plaintiffs’ and their children’s right to

freedom of expression is causing and will continue to cause them to suffer
irreparable harm for which there is no adequate remedy at law.
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91.

Enforcement of the mask mandates would cause irreparable

harm by threatening Plaintiffs’ children with substantial penalties for not
complying with mask mandate restrictions.
REQUEST FOR RELIEF
Accordingly, Plaintiffs request:
1.

A declaration that Defendants’ universal mask mandates

against students are unconstitutional;
2.

Injunctive relief in Plaintiffs’ favor and against Defendants

imposing a permanent injunction against enforcement of Defendants’ mask
mandates;
3.

An award of attorney fees, expert witness fees, other costs of

suit; and
4.

Such other and further relief as may be appropriate in the

circumstances.
DATED this 24th day of August 2021.
Respectfully Submitted,
RHOADES, SIEFERT & ERICKSON PLLC

By:

/s/Quentin M. Rhoades
Quentin M. Rhoades
Pro Querente
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DECLARATION OF RODNEY X. STURDIVANT, PHD.
I, Rodney X. Sturdivant, Ph.D., pursuant to § 1-6-105, MCA, hereby declare, under
penalty of perjury, the following to be true and correct:
1. I am a resident of San Antonio, Texas. I am 56 years old and am otherwise competent
to render this declaration. I am mentally sound and competent to attest to the matters set forth
herein. The matters set forth in this Declaration are based upon my own personal knowledge,
unless otherwise stated. I have personal knowledge of the matters set forth below, and could and
would testify competently to them if called upon to do so.
Professional Background
2. I am an Associate Professor of Statistics at Baylor University and director of the
Baylor Statistical Collaboration Center. I have been on the Baylor faculty since July, 2020. Prior
appointments and professional experiences include Research Biostatistician, Henry M. Jackson
Foundation (HJF) supporting the Uniformed Services University of Health Sciences, Professor of
Applied Statistics and Director of the M.S. in Applied Statistics and Analytics at Azusa Pacific
University, Chair of Biostatistics and Clinical Associate Professor of Biostatistics in the College
of Public Health at The Ohio State University and Professor of Applied Statistics and Academy
Professor in the Department of Mathematical Sciences, West Point. I hold two M.S. degrees from
Stanford, in Operations Research and Statistics, and a Ph.D. in biostatistics from the University of
Massachusetts – Amherst. I have taught courses involving advanced statistical methods at four
institutions, and worked on collaborative research with researchers in a wide variety of medical
and public health settings.
3. My primary research area involves application of applied statistics, particularly in
fields of medicine and public health. Between 1996 and 2020, I have published articles in peerreviewed journals and presented results at national and international conferences, including topranked journals and conferences in statistics, public health, epidemiology, medicine, and health
policy. My work has included studies of infectious diseases or outbreaks such as Leishmania,
Anthrax, Bird Flu, HIV/AIDS and recently COVID-19. I co-authored a popular textbook, Applied
Logistic Regression, 3rd Edition, which has over 60,000 citations. I have used the text to teach the
subject in universities and in workshops for applied statisticians around the country.
4. I have been actively researching the COVID-19 epidemic using my expertise in
applied statistics and mathematical modeling, particularly the Susceptible-Infected-Recovered
(SIR) models, commonly in use to forecast the COVID-19 epidemic. While working for HJF, I
served as a senior advisor for a data analytics group supporting the White House OSTP and FEMA,
and four analytics organizations within DoD working on Covid modeling and data analysis. To
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date, I have published three papers1,2,3, in peer-reviewed journals related to the epidemic and have
two other articles currently in review. One of my published papers on COVID-19 is a review of
appropriate use of models for forecasting. Issues with policy have been, in some part, due to the
very issues discussed in this article. I have also been asked to act as reviewer for several
publications of articles related to Covid research.
5. In November 2020, I testified for the County Commissioners and Judge of Colorado,
Texas concerning a declaration challenging restrictions imposed by the Texas Governor. I
extensively reviewed the evidence and data regarding the relatively low mortality and morbidity
risk that SARS-CoV-2 infection poses to most people, particularly the young and healthy, as well
as the evidence about the health impacts of policies involving restrictions, and the overall
effectiveness of restrictions.
6. In October 2020, Harvard Professor Dr. Martin Kulldorff invited me to co-sign the
Great Barrington Declaration he co-authored with Oxford Professor Dr. Sunetra Gupta and
Stanford Professor Jay Bhattacharya. The Declaration was written from a global public health and
humanitarian perspective, with special concerns about how the current COVID-19 strategies are
forcing our children, the working class and the poor to carry the heaviest burden. I was joined in
co-signing by over 40 highly regarded scientists analyzing the pandemic from a variety of
perspectives.
7. The Declaration offers an alternative approach to the current COVID-19 strategies
being implemented in jurisdictions across the United States and the world called Focused
Protection. According to Focused Protection, the most compassionate approach to the COVID-19
pandemic is one that balances the risks and benefits of reaching herd immunity by allowing those
who are at minimal risk of death and serious health outcomes to live their lives normally, while
better protecting those who are at highest risk. Since October, the Declaration has been co-signed
by at least 12,000 medical and public health scientists, and 35,000 medical practitioners. The Great
Barrington Declaration is available at https://gbdeclaration.org/
Expert Opinions
Contrary to Good Public Health Practice, Restrictions Do Not Address the Key Risk Metrics,
and Assume that COVID-19 Is Equally Dangerous to All Populations.
8. State restrictions reference case counts and percent positivity as metrics to decide
whether to impose activity restrictions. These metrics, contrary to good public health practice, do
1

Koehlmoos, T.P., Janvrin, M.L., Korona-Bailey, J., Madsen, C., and Sturdivant, R. (2020). COVID-19 SelfReported Symptom Tracking Programs in the United States: Framework Synthesis. Journal of Medical Internet
Research 22(10):e23297. DOI: 10.2196/23297
2

Thomas, D.M., Sturdivant, R., Dhurandhar, N.V., Debroy, S., and Clark, N. (2020). A primer on COVID-19
Mathematical Models. Obesity 28(8), 1375-1377, doi:10.1002/oby.22881.
3

Ronca, S.E., Sturdivant, R.X., Barr,K.L., and Harris, D. (2021). SARS-CoV-2 Viability on 16 common indoor surface
finish materials. Health Environments Research & Design Journal, 1-16, doi:10.1177/1937586721991535

EXHIBIT A

not consider the level of mortality risk of the disease or distinguish between people who face high
mortality risk should they become infected and people who face low mortality risk. Good public
health practice requires that the fraction of the population that is vulnerable, and the level of that
risk, be considered among the criteria for imposing activity restrictions. In the paragraphs that
follow, I review evidence on the size of the mortality risk with respect to COVID-19 infection,
including evidence that shows that the risk is not uniformly imposed on the population.
9. The best evidence on the infection fatality rate from SARS-CoV-2 infection (that is,
the fraction of infected people who die due to the infection) comes from seroprevalence studies.
The definition of seroprevalence of COVID-19 is the fraction of people within a population who
have specific antibodies against SARS-CoV-2 in their bloodstream. Seroprevalence studies
provide better evidence on the total number of people who have been infected than do case reports,
which miss infected people who are not identified by the public health authorities. Because they
ignore unreported cases in the denominator, fatality rate estimates based on case reports are
substantially biased upwards.
10. According to a meta-analysis4 by Dr. John Ioannidis of every seroprevalence study
conducted with a supporting scientific paper (74 estimates from 61 studies and 51 different
localities around the world), the median infection survival rate from COVID-19 infection is
99.77%. For COVID-19 patients under 70, the meta-analysis finds an infection survival rate of
99.95%. A more recent meta-analysis by scientists independent of Dr. Ioannidis’ group, published
in the National Bureau of Economic Research working paper series, reaches qualitatively similar
conclusions5.
11. The mortality risks based on data now for COVID-19 are, for most age groups, very
similar to those of the seasonal flu, typically around 0.1% overall, as pointed out by Dr. Anthony
Fauci, Dr. H. Clifford Lane and Dr. Robert R. Redfield in a March New England Journal of
Medicine article6, and much lower than for respiratory viruses such as SARS or MERS. For
younger age groups, in particular, the rates are lower.
12. Very clearly, the mortality risk for those infected with SARS-CoV-2 is not the same
for all patients. Older patients are at substantially higher risk of death if infected, while younger
patients face a vanishingly small risk. In September 2020 the CDC updated its current best estimate
of the infection fatality ratio—the ratio of deaths to the total number of people infected—for
various age groups.7 The CDC estimates that the infection fatality ratio for people ages 0–19 years
is .00003, meaning infected children have a 99.997% survivability rate. The CDC’s best estimate
of the infection fatality rate for people ages 20–49 years is .0002, meaning that young adults have
4

John P.A. Ioannidis, The Infection Fatality Rate of COVID-19 Inferred from Seroprevalence Data, Bulletin of the
World Health Organization BLT.20.265892.
5

Andrew T. Levin, et al., Assessing the Age Specificity of Infection Fatality Rates for COVID-19: Meta-Analysis &
Public Policy Implications (Aug. 14, 2020) MEDRXIV, https://bit.ly/3gpIoIV
6

Anthony S. Fauci, et al., Covid-19 Navigating the Uncharted, The New England Journal of Medicine, 382;13 (March
26, 2020), DOI: 10.1056/NEJMe2002387.
7

Coronavirus Disease 2019 (COVID-19), COVID-19 Pandemic Planning Scenarios (Sep. 10, 2020) CDC,
https://www.cdc.gov/coronavirus/2019-ncov/hcp/planning-scenarios.html.
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a 99.98% survivability rate. The CDC’s best estimate of the infection fatality rate for people age
50–69 years is .005, meaning this age group has a 99.5% survivability rate. The CDC’s best
estimate of the infection fatality rate for people ages 70+ years is .054, meaning seniors have a
94.6% survivability rate.
13. A study of the seroprevalence of COVID-19 in Geneva, Switzerland (published in the
Lancet8) provides a detailed age break down of the infection survival rate in a preprint companion
paper9: 99.9984% for patients 5 to 9 years old; 99.99968% for patients 10 to 19 years old; 99.991%
for patients 20 to 49 years old; 99.86% for patients 50 to 64 years old; and 94.6% for patients
above 65.
14. Age is an important factor for COVID-19 deaths. The other is co-morbidities, or other
existing and serious medical conditions. As of November 21, 2020, the CDC reported that 94%
of deaths reported for COVID-19 included at least one comorbidity, with an average of 2.6
additional conditions noted.10 Some comorbidities listed are clearly deaths not due to Covid at all
– for example over 8,000 due to “intentional and unintentional injury”. The latter point has impacts
about overall disease severity, suggesting it may be lower than estimated.11 Regardless, it is clear
that in addition to age, the other group at higher risk is those with underlying health issues.
15. Although COVID-19 affects various age groups and health conditions very differently,
government restrictions assume that the disease affects everyone equally. This, too, is not justified
by the scientific literature and represents poor public health practice. By assuming the disease
affects everyone equally in its criteria for reopening, the State is forcing unnecessary restrictions
on a large segment of the population that will needlessly devastate the lives of millions.
Public Health Principles Consider All Health Implications of Policies Rather than a Single
Outcome
16. There is clear evidence that Plaintiffs and others have been and can be harmed from
lockdowns and similar restrictions.
17. As numerous peer reviewed publications have demonstrated, and as the former FDA
Commissioner has admitted, the lockdowns themselves are depriving people of life. They are
literally causing people to die, including by suicide.12 These deaths, sadly, are often in younger
8

Silvia Stringhini, et al., Seroprevalence of Anti-SARS-CoV-2 IgG Antibodies in Geneva, Switzerland (SEROCoVPOP): A Population Based Study (June 11, 2020) The Lancet, https://bit.ly/3l87S13
9

Francisco Perez-Saez, et al., Serology-Informed Estimates of SARS-COV-2 Infection Fatality Risk in Geneva,
Switzerland, (June 15, 2020) OSF PREPRINTS, https://osf.io/wdbpe
10

See https://www.cdc.gov/nchs/nvss/vsrr/covid_weekly/index.htm table 3.

11

Karl Dierenbach, CDC data suggest lockdowns could kill as many people as COVID, November 4, 2020, The
Federalist, https://thefederalist.com/2020/11/04/cdc-data-suggest-lockdowns-could-kill-as-many-people-as-covid/
Dr. Mike deBoisblanc, the head of California’s John Muir Medical Center’s trauma team says his area has seen
more death from lockdown suicides than from the pandemic itself. “We’ve never seen numbers like this, in such a
short period of time…I mean, we’ve seen a year’s worth of suicide attempts in the last four weeks”, Dr. deBoisblanc
said in May, only two months after the lockdown was initiated. See https://nypost.com/2020/05/24/california-cityhas-seen-more-deaths-by-suicide-than-covid-19-doctor/.
12
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individuals representing far more life years lost than the median age of COVID-19 deaths which
is greater than 75 years of age in the United States.13 Former FDA Commissioner Scott Gottlieb
stated on October 21, 2020: “I would suspect that a good portion of the deaths in that younger
cohort were deaths due to despair, due to other reasons. We’ve seen a spike in overdoses, and I
would suspect that a good portion of those excess deaths in that younger cohort were from drug
overdoses and other deaths that were triggered by some of the implications of we’ve gone through
to try to deal with COVID-19.”14
18. One study acknowledges that “Medical and Public Health experts are not expert in this
type [cost-benefit] of analysis” and argues that “cost and benefit should be measured in terms of
human welfare in the form of length, quality, and wellbeing of lives, and ‘to make no assessment
is just to make policy in a vacuum.’”15 The author, Joffe, MD, FRCPC, “present[s] a cost-benefit
analysis of the response to COVID-19 that finds lockdowns are far more harmful to public health
than COVID-19 can be.”16 The author finds that “on balance the lockdowns cost a minimum of
5X more WELLBY [wellbeing quality of life years los] than they save, and more realistically, cost
50-87X more. Importantly, this cost does not include the collateral damage discussed above [from
disrupted healthcare services, disrupted education, famine, social unrest, violence, and suicide] nor
the major effect of loneliness and unemployment on lifespan and disease.”17 Dr. Joffe concludes,
that “[w]e must open up society to save many more lives than we can by attempting to avoid every
case (or even most cases) of COVID-19. It is past time to take an effortful pause, calibrate our
response to the true risk, make rational cost-benefit analyses of the trade-offs, and end the
lockdown groupthink.”18
19. During the period from January to August, the average total number of deaths during
the last three years in California has been 179,901 deaths. During this same period for 2020, the
total deaths have been 201,007. This represents an excess mortality of 21,105 deaths. During this
same period, however, there have only been 12,933 deaths attributed to (but not necessarily caused
by) COVID-19. The remaining 8,172 deaths, and others across the country just like them, have
been confirmed by the CDC’s Director Redfield to be caused by lockdowns and restrictions like
those instituted by many local leaders: “We’re seeing, sadly, far greater suicides now than we are
deaths from COVID. We’re seeing far greater deaths from drug overdose, that we are above

13

See https://data.cdc.gov/NCHS/Provisional-COVID-19-Death-Counts-by-Sex-Age-and-S/9bhg-hcku.

14

https://www.dailywire.com/news/new-cdc-numbers-show-lockdowns-deadly-toll-on-young-people.

15

https://www.preprints.org/manuscript/202010.0330/v1.

16

Id.

17

Id.
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Id. Revolver News conducted another study that analyzed the cost of lockdowns and that reached an alarming
conclusion: “COVID-19 lockdowns are ten times more deadly than the actual COVID-19 virus in terms of years of life
lost by American citizens.”18
https://www.revolver.news/2020/08/study-covid-19-lockdowns-deadlier-thanpandemic-itself/. In its study, Revolver found that “an estimated 18.7 million life-years will be lost in the United
States due to the COVID-19 lockdowns. Comparative data analysis between nations shows that the lockdowns in
the United States likely had a minimal effect in saving life-years. Using two different comparison groups, we
estimate that the COVID-19 lockdowns in the U.S. saved between a quarter to three quarters of a million lifeyears.” Id.
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excess, than we had as a background, than we are seeing deaths from COVID.”19 A CDC report
on excess deaths suggests over 90,000 excess deaths due to COVID lockdown policies as of
October 3, 2020.20
20. These deaths caused by government action in response to COVID-19 include people
being afraid to go to the hospital for another condition for fear of catching the coronavirus, loss of
health insurance after layoffs, inability to afford medications after pay cuts, or the skyrocketing
rates of depression in America’s adults, a condition that negatively impacts many aspects of
health.21
21. “To assess mental health, substance use, and suicidal ideation during the pandemic,
representative panel surveys were conducted among adults aged ≥18 years across the United States
during June 24–30, 2020” by the CDC COVID-19 Response Team and others.22 The August 14,
2020 CDC Morbidity and Mortality Weekly Report titled “Mental Health, Substance Use, and
Suicidal Ideation During the COVID-19 Pandemic” reported that in the midst of the lockdowns,
“40% of U.S. adults reported struggling with mental health or substance use.”23 Further, the CDC
reported that 11% of U.S. adults surveyed had seriously considered suicide in the previous 30 days
before they completed the survey.24
22. An October study titled “Well-being of Parents and Children During the COVID-19
Pandemic: A National Survey” published in Pediatrics indicated that three months of restrictions
(March through May) had a similar impact on children as well as their parents: more than one in
four U.S. parents (27%) reported a decline in their own mental health, and about one in seven
(14%) perceived a corresponding decline in their children’s behavioral health.25
23. As acknowledged by the Assistant Secretary for Mental Health and Substance Use,
Elinore F. McCance-Katz, M.D., Ph.D., and Michael Caputo, then assistant secretary for Public
Affairs at the Department of Health and Human Services, lockdowns have resulted in: “calls to
our Disaster Distress Helpline…[have] gone up 1,000 percent;” “throughout the country, you can
see…calls to the Suicide Prevention Lifelines greatly increasing…we’ve seen an increase in the
19

https://www.cnn.com/2020/07/14/health/us-coronavirus-tuesday/index.html.

20

Lauren M. Rossen, et al., Excess deaths associated with COVID-19, by age and race and ethnicity – United
States, January 26 – October 3, 2020, October 23, 2020, CDC,
https://www.cdc.gov/mmwr/volumes/69/wr/mm6942e2.htm?s_cid=mm6942e2_w
In late September 2020, the New York Times analyzed COVID-19 and excess deaths and found that “[f]rom March
15 through Sept. 5, the most recent date with reliable death statistics, estimated excess deaths were about 42 percent
higher than the official coronavirus fatality count.” https://www.nytimes.com/interactive/2020/05/05/us/coronavirusdeath-toll-us.html. It explained that this excess could, in part, be explained by the fact that “people have been scared
to seek care for ailments that are typically survivable” and that “[d]rug deaths have also risen an average of 13
percent so far this year over last year.” Id.
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https://www.cdc.gov/mmwr/volumes/69/wr/mm6932a1.htm?s_cid=mm6932a1_e&deliveryName=USCDC_921DM35222.
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proportion of emergency department visits that are due to suicide attempts;” “people
reported…that they were new users of substances or increasing their use of substances;” deaths
due to alcohol and drug use; people losing their jobs and their businesses; families losing their
homes; people unable to access medical care; and increased domestic abuse. Dr. McCance-Katz
described overbroad lockdowns best as the government having “used a sledgehammer when I think
we needed a scalpel.”26
24. A study of overdose related cardiac arrests27 shows that the number in 2020 is 53%
higher than 2018-2019 averages and rose sharply in April to 123% above baseline. The authors
conclude: “the fallout from the COVID-19 pandemic—perhaps especially social isolation—is
sharply accelerating fatal overdose trends”.
25. This is why the World Health Organization’s Dr. David Nabarro recently stated:
“We in the World Health Organization do not advocate lockdowns
as the primary means of control of this virus. The only time we
believe a lockdown is justified is to buy you time to reorganize,
regroup, rebalance your resources, protect your health workers
who are exhausted, but by and large, we’d rather not do it. … And
so, we really do appeal to all world leaders: stop using lockdown
as your primary control method. Develop better systems for doing
it.”28
26. A recent review article which points out that paradoxically lockdown measures may
increase risks from Covid-19 by compromising the immune system and physical and mental health
of people.29 The article also points out the disproportionate impacts on groups already facing
inequalities.

Policies that Restrict and Remove Freedoms and Impact Overall Health and Well Being of
Citizens must be Able to Demonstrate Potential for Significant Effectiveness Based on Science
and Data
27. Data and science to support restrictions on freedom by the government, particularly
those that deprive citizens of constitutionally guaranteed rights, should be extremely compelling.
Epidemiological theory and best practices garnered over decades of research provide important
26
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HT4zImyj7WNU0NBqhTE8UJkojq2VM.
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Joseph Friedman, et al., Overdose-related cardiac arrests observed by emergency medical services during the US
COVID-19 epidemic, December 3, 2020, JAMA Psychiatry,
https://jamanetwork.com/journals/jamapsychiatry/fullarticle/2773768
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guidance in handling the pandemic, and strongly advise against many of the measures currently
used. Studies of the data on measures employed by states and countries around the world suggest
that they do not significantly alter the course or outcomes of the pandemic.
The Epidemic Science
28. A solid body of literature exists about epidemics such as Covid-19 which has informed
planning documents for handling such an outbreak. The approaches differ from those used more
than 50 years ago as scientist have better understanding of viruses, and data analysis has discovered
important evidence about what works. Planning documents for pandemics in the US30 as well as
all major European countries31 reflect this literature which is well summarized in a paper by Donald
Henderson, esteemed epidemiologist and leader of the effort to eradicate smallpox, and
colleagues32. Specific interventions are discussed subsequently.
29. Quarantines. “The interest in quarantine reflects the views…when much less was
known about the epidemiology…It is difficult to identify circumstances in the past half-century
when large-scale quarantine has been effectively used in the control of any disease. The negative
consequences of large-scale quarantine are so extreme…that this mitigation measure should be
eliminated from serious consideration Voluntary home quarantine for individuals who are
asymptomatic…to keep possibly contagious, but still asymptomatic, people out of
circulation…raises significant practical and ethical issues”.33
30. Travel restrictions. “Travel restrictions, such as closing airports and screening
travelers at borders, have historically been ineffective.”34 The article then cites the World Health
Organization which notes: “screening and quarantining entering travelers at international borders
did not substantially de- lay virus introduction in past pandemics . . . and will likely be even less
effective in the modern era.”35
31. Social gatherings. “public events with an expected large attendance have sometimes
been cancelled or postponed, the rationale being to decrease the number of contacts with those
who might be contagious. There are, however, no certain indications that these actions have had
any definitive effect on the severity or duration of an epidemic…this prohibition might include
church services, athletic events, perhaps all meetings of more than 100 people…closing theaters,
restaurants, malls, large stores, and bars. Implementing such measures would have seriously
disruptive consequences for a community if extended through the 8-week period of an epidemic
30

CDC, The National Strategy for Pandemic Influenza, November, 2009 with 2017 update
https://www.cdc.gov/flu/pandemic-resources/national-strategy/index.html
31

European Centre for Disease Prevention and Control, Influenza pandemic preparedness plans,
https://www.ecdc.europa.eu/en/seasonal-influenza/preparedness/influenza-pandemic-preparedness-plans
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Thomas V. Inglesby, et al., Disease mitigation measures in the control of pandemic influenza, September 5, 2006,
Biosecurity and Bioterrorism: Biodefense Strategy, Practice, and Science 4:26, DOI: 10.1089/bsp.2006.4.366
33
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World Health Organization Writing Group. Nonpharmaceutical public health interventions for pandemic influenza,
national and community measures. 2006, Emerg Infect Dis; 12:88–94.
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in a municipal area, let alone if it were to be extended through the nation’s experience with a
pandemic (perhaps 8 months)…a policy calling for communitywide cancellation of public events
seems inadvisable.”36
32. Social distance. “It has been recommended that individuals maintain a distance of 3
feet or more during a pandemic…the efficacy of this measure is unknown…such a
recommendation would greatly complicate normal daily tasks like grocery shopping, banking, and
the like.”37
33. Masks and PPE. The science suggests use in certain settings, such as hospitals, and the
N95 is recommended during a pandemic. Further, “studies have shown that the ordinary surgical
mask does little to prevent inhalation of small droplets bearing influenza virus.”38
34. School closures. “In previous influenza epidemics, the impact of school closings on
illness rates has been mixed…schools are often closed for 1–2 weeks early in…outbreaks of
influenza primarily because of high absentee rates…this would seem reasonable on practical
grounds. However, to close schools for longer periods is not only impracticable but carries the
possibility of a serious adverse outcome.”39 The article is specifically considering previous
epidemics, primarily influenza, which often were more severe for children. Covid-19 is different
in that it holds little risk of serious outcomes for children.
35. A principal tenet of the Great Barrington Declaration (GBD) is that policies that apply
to the entire population are actually likely to produce worse results when there is a clear age
differential in terms of outcomes, as is the case for Covid-19. Epidemic theory, summarized by
Dr. Ted Cohen and Dr. Marc Lipsitch, supports this position. The authors conclude: “for those
pathogens that cause more severe disease among hosts of an older age, interventions that limit
transmission can paradoxically increase the burden of disease in a population.”40
Covid Data and Science Confirms Existing and Previous Epidemic Theory
36. Analysis of data collected throughout the pandemic confirms the theory. A
comprehensive study of 188 countries over the first 8 months of pandemic41 shows that the primary
factors associated with Covid-19 mortality are impacted by factors inherent to the country –
latitude and longitude, age distribution, stagnation in life expectancy and economy for example.
Stringency measures, to include lockdowns, are not associated with the outcome. Others have
36
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found similar results in comparing the data across countries42 and states.43 In addition to factors
such as age and income, levels of obesity and other population factors were associated with the
outcomes. However, “full lockdowns, and wide-spread testing were not associated with COVID19 mortality per million people”.44
37. Much of the support cited for use of lockdowns and other non-pharmaceutical
measures has been mathematical and statistical models. The models have been consistently wrong
in their predictions and often misinterpreted or used incorrectly45. One of the most often cited and
utilized models is that of the Imperial College. However, the model and it’s conclusions have been
analyzed and disproven. An analysis46, based on the data, suggests in fact that the imperial college
model that best fits the actual data is one which shows no effect of lockdowns or NPI’s. The paper
concludes by pointing out the dangers of use of the models given their sensitivity to parameter
estimates and that “claimed benefits of lockdown appear grossly exaggerated.”
38. Data for individual countries and locations is overwhelming in demonstrating that
mitigation measures and lockdowns are not effective. As an example, in September an article in
Scientific American describes how the state of New Mexico “controlled” spread. 47 Just a few
months later headlines described an alarming “surge” in cases and hospitalizations.48 The story is
easily repeated in other states and countries.
39. Perhaps the most extreme example of lockdown and mitigation measure
ineffectiveness is found in Peru.49 Unlike neighboring Brazil, heavily criticized for not taking strict
measures, Peru locked down their country extremely early and with some of the harshest restriction
in the world enforced by the military. They kept people in their homes, mandated both masks and
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face shields, incorporated strict curfews and closed all but the most essential services. By August,
Peru had among the highest per capita death rates with surges in cases greater than Brazil.
40. In addition to observed data, a randomized control trial (RCT) study of US Marine
Recruits50 examines effectiveness of mitigation measures. The study is published in a top journal,
the New England Journal of Medicine, and is an extremely well designed and conducted study
with very high compliance. The study group or more than 1800 participated in a two-week
quarantine that included high quality cloth mask wearing, social distancing, isolation, and daily
temperature and symptom checks. They lived on a closed college campus which they could not
leave. They did not even have access to “personal electronics and other items that might contribute
to surface transmission.” At the end of the study, roughly 2% of recruits in the study group tested
positive. Meanwhile, in a group of over 1,500 marines who did not quarantine and follow the
protocols slightly fewer (1.7%) tested positive over the same period.
41. A common criticism of the GBD approach is that it allows increased spread that makes
it more, not less, possible to protect the most vulnerable. The assumption is that lockdown and
other mitigation measures actually do reduce overall spread. Further, a study in England51
examined the risks for adults living in households with children. Among over 2.5 million adults
over the age of 65 – therefore at increased risk – they found no association with Covid-19 outcomes
for any age group of children in the home. The study further found that while there was a slight
increase in infections when there were children ages 11-18 for adults under age 65, there was no
increase of death. For children aged under 11, there was actually a reduction in the risk of death
for adults under age 65.
Example of Universal Mask Mandates
42. A specific example of a mitigation measure governments have consistently mandated,
is the use of facemasks, touted as “science”. Both data and science suggest such a mandate for
widespread and universal use is not justified or effective.
43. When the CDC and public health officials suddenly shifted from the well-established
scientific positions about the marginal effectiveness of masks there was little to no new evidence
of effectiveness. At that time, the entire justification for the CDC guidelines rested on
asymptomatic spread concerns. In the time since, new studies have even cast doubt on how much
impact asymptomatic people play in transmission. A recent study52 involving contract tracing of
over 3400 close contacts of 391 confirmed cases found only 0.3% attack rate among asymptomatic
cases compared to 3.3% for those with mild symptoms (or 10 times less). The rate increases further
as symptoms become severe to 5.6% and 6.2% for those with moderate or severe symptoms. A
50
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remarkably large study53, testing over 10 million people, in Wuhan China found “there was no
evidence of transmission from asymptomatic positive persons”. They found 303 cases, all
asymptomatic, and traced 1174 close contacts. This is also important in terms of who should
quarantine; locking down asymptomatic people is not supported by these studies.
44. The ineffectiveness of masks was well known prior to 2020 as stated in a New England
Journal of Medicine perspective from May 2020: “We know that wearing a mask outside health
care facilities offers little, if any, protection from infection… In many cases, the desire for
widespread masking is a reflexive reaction to anxiety over the pandemic.”54
45. The evidence prior to 2020 is captured in a review by the WHO. In 2019 they
completed a systematic review of the scientific literature for all NPIs.55 The thorough study found
10 studies, all randomized control trials (RCTs), of sufficient scientific quality for meta-analysis.
They concluded that “there was no evidence that face masks are effective in reducing transmission
of laboratory-confirmed influenza.” They rated the quality of the evidence as “moderate” – this
highest rating of available evidence for any of the 16 NPIs analyzed. Additional studies,
particularly in the community settings, were suggested to increase the quality. Two such studies:
The Marine Corps study mentioned previously and the “Danish Mask Study” significantly add to
the quality of the literature, specifically in the community setting.
46. Support for mask effectiveness is largely based on laboratory studies. However, the
evidence even in that setting is at best inconclusive. The problem is that cloth and surgical masks
allow particles the size of Covid-19 through. A 2009 study of small particles involving 5 different
surgical masks concludes for “included particles in the same size range of viruses confirms that
surgical masks should not be used for respiratory protection.”56 A more recent study considered
small particles and used human volunteers to test masks. The very best-case mask filtered 70% of
particles with others filtering less than 50%.57 Another study, done even before Covid, measured
the filtering efficacy and the size of mask pores particularly, concluding very poor filtering made
worse with wear time and washing of the masks.58 The airborne nature of Covid-19 means that
this performance is not effective when exposure is more than brief to the virus.59 The studies cited
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here involve surgical masks, likely better than most cloth masks worn by people. 60 Further, the
time of wear and proper use is also likely better in the studies than when people wear masks for
many hours.
47. Translating results from a lab setting to conclude similar rates of spread reduction
requires evidence. A significant ability of masks to reduce spread in the entire population is not
supported by data and science. Attempts to find data supporting this hypothesis have been
particularly lacking in scientific rigor. A study of 1083 counties in the US which showed a
decrease in hospitalizations after mask mandates had to be withdrawn as rates actually increased
shortly after publication.61
48. Even if masks filter some percentage of particles, the number of such particles is far
greater than needed to cause a serious infection.62 An infectious dose of COVID-19 is
approximately 300 particles. The number of particles emitted in a single minute of speaking is
greater than 700,000. Even a 50% reduction would have no impact on transmissibility.
49. The WHO, in 2020, changed recommendations about mask use quite suddenly in June
or July. They published an “interim guidance” document63 on December 1, 2020 to discuss their
new guidelines. The first key point of this document states “a mask alone, even when it is used
correctly, is insufficient to provide adequate protection or source control.” Later they reiterate this
point and add a mask “is insufficient to provide an adequate level of protection for an uninfected
individual or prevent onward transmission from an infected individual (source control).” They
remarkably then continue on to recommend use “despite the limited evidence of protective efficacy
of mask wearing in community settings.”
50. The WHO interim guidance suffers from some additional shortcomings. For example,
they mention studies that “use country or region-level data” to support mask effectiveness but fail
to point out that most of those reports have since been invalidated by surges in cases and that there
are other studies such as those discussed subsequently that show no effect.
51. The CDC “scientific” support for mask use has been particularly troubling. Guidance
prior to 2020 in pandemic planning documents was consistent with that of the WHO. Without any
additional evidence the CDC recommended masks and have since attempted to produce support
for this change in policy. None of their work would pass rigorous scientific peer review. A study
involving counties in Kansas64 suffers numerous flaws, most notably use of large counties for the
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mask group and small counties for the non-mask, thus inflating the amount of change in virus
spread due to lower denominators. Further, the study authors’ carefully select the time frame;
examining the same counties over a longer time frame removes the effect. A more extensive study
is for mask mandates and their relationship to hospitalizations65 using the time period March 1 –
October 17, 2020 in very similar fashion to the retracted study mentioned previously. Despite the
clear and dramatic increase in hospitalizations almost immediately after the study time period,
which completely invalidates the study conclusions, the CDC did not retract the study and, in fact,
published it in early February 2021.
52. Additional evidence from the CDC66 includes primarily laboratory studies with flaws
as noted previously. In one such study the authors note major “leakage jets” for cloth and surgical
masks.67 A second notes an issue of the mask actually breaking the larger droplets into smaller
particles that they were unable to measure, which would essentially aerosolize the virus.68
53. Additional evidence in the CDC scientific brief is based on simulations or models
rather than actual data, or flawed observational studies some of which are basically anecdotal.
None would rise to the WHO 2019 standard for evidence. Examples include a study in New York69
which begins at a time well after the incidence of cases had already begun to fall. There is no
discernable change to the case trend after mask use began. Another considers Arizona from
January to August.70 The study is another that should be retracted – not long after the study
timeframe the incidence rates increased in both counties with and without mask use. The
“hairdresser” study is included as evidence despite a host of flaws: all reports are purely anecdotal,
there is no control group, and less than 50% of clients actually responded. Further, some reported
getting sick just not testing for Covid.71
54. Perhaps the greatest evidence that mask use in the community is ineffective is provided
by two guidance documents published by the CDC during the pandemic. The first was a notice
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about the use of masks for protection against wildfire smoke72 that is titled “Cloth masks will not
protect you from wildfire smoke” and continues the masks “do not catch small, harmful particles
in smoke that can harm your health.” Covid particles are significantly smaller than smoke particles.
The second was a recent study in support of wearing two masks73. The study itself is scientifically
flawed; a laboratory study using mannequins. The authors note the significant limitations and
suggest the findings should not be interpreted as “being representative of the effectiveness of these
masks when worn in real world settings.” The study is at least a tacit admission that mask use has
not been effective in reducing transmission of the virus.
55. A basic principle of scientific hypothesis testing of the effectiveness of interventions
is that they should demonstrate clear and convincing evidence that they “work.” Finding examples
of success should not be difficult for an effective medical intervention. The opposite is clearly the
case with community use of face masks – studies of effectiveness are extremely limited, and
reduced increasingly to a very small group that are the exceptions rather than the rule. Proving
that something “doesn’t work” is statistically and scientifically difficult. However, the
preponderance of evidence from the pandemic indicates no effect.
56. A growing body of data and literature published in 2020 supports what was available
prior to Covid. A meta-analysis of 10 different studies since 1946 concludes “We did not find
evidence that surgical-type face masks are effective in reducing laboratory-confirmed influenza
transmission, either when worn by infected persons (source control) or by persons in the general
community to reduce their susceptibility.”74 Another examining 15 randomized trials concludes
“Compared to no masks, there was no reduction of influenza-like illness cases or influenza for
masks in the general population, nor in healthcare workers.”75 A third meta-analysis included both
randomized trials and observational studies, a total of 31, and concluded “evidence is not
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sufficiently strong to support widespread use of facemasks as a protective measure against
COVID-19.”76
57. The European CDC, in similar fashion to the WHO December 2020 update, conducted
an extensive review77 of evidence regarding mask wear. As with the WHO review they found
“limited evidence on the effectiveness…in the community” and yet continued to recommend use.
58. In 2020 two more randomized trials including a control group add to the quality of
available evidence documented by the WHO. The first involved hospital workers with the group
wearing cloth masks actually having a significantly higher rate of lab confirmed influenza-like
illness than a group wearing no masks. The study also examined the penetration rates finding over
97% of particle penetration in cloth masks and 44% in medical masks. 78 A more recent study
involves Covid-19 spread in Denmark. The study found a non-significant difference in the control
and mask groups (2.1% compared to 1.8% positive) when high quality surgical masks were worn.
The difference was even smaller when they considered participants who reported the highest
compliance with mask use.79
59. Numerous studies of data during the Covid pandemic confirm the known science prior
to 2020. An extremely extensive Cochrane review of over 60 studies found that face mask use did
not reduce case either in the general population or among health care workers. 80 A quasiexperimental study of European data81 similarly concludes “requiring facemasks or coverings in
public was not associated with any independent additional impact.” Despite pressure to retract for
fear their article would be used to “support non-mask wearing” researchers from the University of
Illinois stood by an article showing that the data does not support mask efficacy.82
60. The evidence of mask use effectiveness is such that there are even studies that show a
negative impact. The study by C. Raina MacIntyre et al mentioned previously was conducted preCOVID but showed an actual increase in infection with cloth masks in a hospital setting. A more
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recent review noted a similar conclusion.83 Physical and chemical attributes of respiration through
a mask may scientifically describe reasons for increases in infections.84
61. Empirical evidence overwhelmingly confirms the scientific literature. While
observational, the data should not be ignored. Mask effectiveness should not be hidden in what
actually occurs. A comprehensive study85 of all counties in the U.S. shows that the difference in
Covid-19 outcomes in those with mandates is not only not different than those without mandates,
but actually worse. As an example, comparing similar large counties in Florida there were 64
cases per 1,000 in mask mandate counties, and in those without only 40 per 1,000. The results are
the same in almost every state where there were counties with and without mandates to compare.86
Similar results were found looking more broadly: for example, at state level the numbers were 27
per 100,000 with mask mandates and only 17 for no mandates.
62. The evidence from states, counties and countries worldwide is remarkably consistent.
Mask use, which reached very high levels well before the winter virus season, had no discernable
impact on the virus outcomes when considering trends – in fact, cases increase dramatically often
after or in spite of increased mask wear.87,88 Comparisons of the disease trajectory for like
countries/counties consistently depict remarkably similar trajectories despite various level of mask
mandates and usage.89
63. The example of mask use is important for several reasons. First, there are potential
consequences to extended mask use, both physiological and psychological.90,9192 Studies are just
beginning to emerge of actual physical harms from mask wear. Other studies have found issues
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with oxygen saturation levels93,94 which impacts healthy immune systems.95 This issue could
actually lead to increase susceptibility to Covid and other viruses long term.96 Other risks include
foreign particles causing lung damage97 and microbial infections98.
64. Harms for mask wear for children is an increasing concern. While children are at very
low risk of infection, and tend to spread the virus and a much lower rate, masks have also become
common for school openings. One is a large study in Germany among over 25,000 children99 and
reports impairments such as headache in over 50%, fatigue (37%), difficulty concentrating (50%)
and irritability (60%) among others. A second documents both the risks for children from Covid
and a substantial number of harms from mask wear.100
65. A second impact of mask mandates is removing the freedom to choose from
individuals and without compelling scientific or data to support such a restriction. Other
restrictions are often similarly unsupported. Such mandates are one size fits all, therefore ignoring
clear situations where a mask is not needed – for example, for people with immunity. A third issue
is that the mask debate itself proves a distraction from other policies and decisions that have had
devastating consequences.101 Finally, mandates that are ineffective done in the name of “science”
erode the public trust and potentially contribute to poor response when scientifically justified
interventions are recommended by government agencies and health officials, such as a potentially
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effective and safe vaccine should one be developed. Public distrust of medical professions, and
actual science/data increases with potentially detrimental impacts.102
Policies that Restrict and Remove Freedoms must be Supported by Appropriate and Correct
Data
66. Testing, generally involving the RT-PCR test for the SARS-CoV-2 virus is at the heart
of many decisions regarding mandates imposed by government authorities. Criteria such as
number of new daily cases, number of hospitalized and the percent positivity are often used and
require analysis of results from these tests. The available scientific information regarding the
accuracy of COVID-19 PCR tests, as conducted by clinical laboratories in the U.S., suggests that
they are not sufficiently accurate regarding infectivity risk to warrant the central role they play in
the criteria that government officials have adopted for restricting activity. There are two major
problems that render these criteria scientifically unjustified.
67. First, neither the new daily cases number nor percent positivity number represent
random samples of the population, but rather represent results from selected populations who have
been referred, or have self-referred, for testing. The selection process for testing may occur because
a physician has a clinical suspicion of COVID-19 disease, because a person came into contact with
someone else who tested positive, or because a workplace requires employees to be tested
regularly. The first two groups are typically more likely to have COVID-19-like symptoms and
more likely to be positive than a randomly chosen population, while the third group is not a random
subset of the population and includes many asymptomatic people as well as essential workers who
are at higher risk of exposure to SARS-CoV-2. The percent positivity number is thus a biased
estimate of the actual transmission risk of COVID-19 in the population. Without population
representative sampling for testing, the number does not reflect the risk of transmission and thus
is scientifically unjustified as a criterion for imposing restrictions on normal activities.
68. Second, the criteria do not account for the fact that the RT-PCR tests, as used in most
laboratories around the US, likely register positive test results even for non-infectious viral
fragments. Because the RT-PCR test is based on a very small sample of genetic material, the test
amplifies the virus—if present—by a process of repeatedly doubling the concentration of viral
genetic material.103 If the sample genetic material is doubled enough times, the test will detect the
presence of the virus even when the viral load is very small. Thus, although a positive test result
indicates that a person has come into contact with the genomic sequence or some other viral antigen
at some point it time, the mere presence of the viral genome is not sufficient, on its own, to indicate
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infectivity.104 In addition, viral genomic material can still be present—and thus detected if the
sample is doubled enough times—weeks after an infected person has ceased to be infectious.105
69. The problem arises from the fact that the implementation of the RT-PCR test for
COVID-19 requires that clinical laboratories decide in advance how many doublings of the genetic
material they will require before deciding that a sample is negative for the presence of the virus.
This threshold, known as the “cycle time” of the test, determines both the rate at which a positive
test result will be returned when the original sample does not include viral concentrations in
sufficient amount to be infectious (hereafter, the functional false positive rate), and the rate at
which a negative test result will be returned when the original sample does include viral
concentrations in sufficient amount to be infectious (hereafter, the functional false negative rate).
A higher cycle time threshold—requiring more doublings before declaring a negative test result—
increases the functional false positive rate of the RT-PCR test because even if a non-infectious
viral load is present in the sample obtained from the patient, a large number of permitted doublings
could amplify whatever is present such that the test result is positive.
70. A systematic review of the literature on cycle time thresholds for the SARS-CoV-2
RT-PCR tests (encompassing 25 different published studies on the topic) concludes that “A binary
Yes/No approach to the interpretation RT-PCR unvalidated against viral culture will result in false
positives with segregation of large numbers of people who are no longer infectious and hence not
a threat to public health.”106 The scientific literature thus establishes the importance of cycle time
thresholds in interpreting RT-PCR SARS-CoV-2 results.107,108
71. This is important in the present context because RT-PCR tests are the basis of the case
counts and percent positivity criteria used in many places. Both criteria are premised on a
measurement that includes many people who are identified as SARS-CoV-2 positive but who pose
little or no community transmission risk. When criteria do not make explicit the cycle time
thresholds used by the laboratories analyzing the RT-PCR tests, the criteria are not scientifically
justified in making decisions about policy.
72. Dr. Anthony Fauci spoke to this issue in July: “It's very frustrating for the patients as
well as for the physicians…somebody comes in, and they repeat their PCR, and it's like 37 cycle
threshold, but you almost never can culture virus from a 37 threshold cycle….so, I think if
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somebody does come in with 37, 38, even 36, you got to say, you know, it's just dead nucleotides,
period."109 However, the guidelines in the US have largely remained unchanged.
73. In Europe, a group of over 20 scientists with incredible expertise in biology/virology
and more, curated by the International Consortium of Scientists in Life Sciences (ICSLS) sent a
letter110 to the editorial board of Eurosurveillance. They request retraction of a paper111 published
in January 2020 describing the RT-PCR method to detect SARS-CoV2. In an attached review112,
submitted to the journal for publication, they carefully and in detail describe “10 major scientific
flaws” with “consequences for false positive results” in the original paper. Their analysis points
out the importance of carefully interpreting PCR test results before automatically counting them
as “cases”.
74. The WHO, in December, finally published guidance113 for PCR use to address the
problem noting “the probability that a person who has a positive result (SARS-CoV-2 detected) is
truly infected with SARS-CoV-2 decreases as positivity rate decreases, irrespective of the assay
specificity.” The guidance points out that a positive test should be interpreted by looking at the Ct
(cycles) and also consideration of “clinical signs and symptoms” before a diagnosis of a Covid
case.
75. In many places, dramatic increases in testing among asymptomatic people (schools,
workplaces for example) has led to inflated estimates of case numbers and corresponding policy
decisions that needlessly impact healthy and non-contagious people. In addition, this approach
distorts the true level of disease and distracts from efforts to protect those that are actually at risk
and most vulnerable.114 When disease prevalence in a location is low, there is a danger from this
approach of “pseudo-epidemics”, as previously observed in epidemics when PCR tests are used115,
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in locations where the epidemic has passed due to false positives.116,117 Among the consequences
observed when false positives occur are people then missing other medical treatment, in addition
to unnecessary quarantine and isolation.118
76. Related to testing is the ultimate reporting of not just cases, but hospitalizations and
deaths due to Covid-19. Hospitalizations are often a metric cited when justifying mandates. As
testing has expanded, most hospitals now test all patients regardless of diagnosis. Thus, many
admitted patients with a positive test result are not hospitalized for Covid-19, but are included in
the reports on Covid-19 hospitalization. As an example, a Miami-Dade county survey119 found
that over half of those listed as Covid-19 hospitalizations, 471 of 898, were not admitted for Covid19. Similar issues then arise when deaths are counted.120
77. Reporting of cases and deaths in many states are potentially inflated. As an example,
in New York121 a “confirmed case” is a “positive test from a molecular test, such as a PCR test.”
Thus, the issues with PCR testing play a role in the counts of cases. A “confirmed death” is a
“death within 60 days of a positive molecular test.” Thus, again, PCR test issues play a role.
Further, the death could be completely unrelated to Covid-19 using this definition.
August 2021 Update – Impact of New Variants
78. New variants of SAR-CoV2 are expected (Delta, Lambda, etc) as the virus seeks to
live. The pandemic planning guidelines and response are unchanged – protect the vulnerable, care
for the sick and allow and encourage others to live normal lives to avoid the devastating
consequences outlined in this document. While new variants have different transmissibility and
outcomes, the basic nature of the virus is the same in terms of effectiveness of NPIs such as mask
wear. The virus is still spread via small airborne particles making masking, and many other
behavior changes, ineffective as means to reduce spread in the population.
79. Data continues to show the lack of impact of masks in stopping an airborne virus.
Countries praised for heavy mask wear (Japan, Iceland, Thailand, Czech Republic, Vietnam and
many more) have since seen large outbreaks in keeping with locations with less mask use. Mask
wear, among mitigation measures, is the most clearly ineffective based on months of observing
116
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the pandemic data. A few examples of analysis of the data recently published include a study
based on a very large database in U.S. schools showing no difference in spread in schools with and
without mask wear.122 Another study looked at all U.S. states and found no difference in case
growth rates based on mask mandates.123 Former President Biden Covid advisor Michael
Osterholm recently admitted that cloth and surgical masks are ineffective, finally confirming what
data and studies have shown both during and prior to the current pandemic.124
80. Efforts to produce studies designed to justify mandates continue to use flawed models
or statistical methods that overstate potential benefits. A NY Times article125 offers an example.
The authors cite a study of students in North Carolina to provide evidence of masks working based
on relatively low cases and outbreaks in schools. However, the authors themselves point out that
there were no schools in the study where masks were not worn to use as a comparison. As
previously pointed out, there are numerous examples of schools without mask wear with similar
outcomes. Such evidence has been available since June of 2020. In Sweden (and many other
European countries) schools were in person, no masks, throughout the entire pandemic with no
deaths among children and less risk for teachers than for other similar working adults.126
I DECLARE UNDER PENALTY OF PERJURY AND UNDER THE LAWS OF THE STATE
OF MONTANA THAT THE FOREGOING IS TRUE AND CORRECT.
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