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INTRODUCTION 

1.  This is an action to enjoin Respondent Los Angeles Unified School District (“LAUSD”) 

and its Respondent Board’s illegal vaccine requirement and the ongoing violations of state and federal 

law against “unvaccinated” students within LAUSD.  These are students who, since September 9, 2021, 

have been deprived of their Constitutional rights, discriminated against, prevented from participating in 

sports and other extracurricular activities, removed or threatened with removal to independent study 

programs, and otherwise shunned, mocked, and outrageously singled out and targeted by LAUSD 

officials and teachers for not submitting to an unlawful localized COVID-19 vaccine requirement that 

neither Respondent LAUSD nor its governing Board had the legal authority to impose.    

2. On September 9, 2021, Respondent LAUSD Board Members held a special board 

meeting with less than forty-eight hours’ notice, to adopt a district-wide COVID-19 vaccine requirement 

for all “eligible”1 LAUSD students as a “mandatory pre-condition to accessing LAUSD facilities” (the 

“Requirement”).  Per the terms of this Requirement, any students participating in sports and 

extracurricular activities were given earlier dosage deadlines than other students, regardless of whether 

the extracurricular activity presented a higher infectious disease transmission risk than any other activity 

conducted on LAUSD facilities and regardless of whether the activity actually takes place at a LAUSD 

facility.  (a true and correct copy of the Requirement is attached hereto as Exhibit “A” and incorporated 

herein by reference). 

3. Although the Requirement did not mention any other explicit consequences for non-

compliance with the Requirement other than the non-complying student’s inability to “access in-person 

instruction” as well as “accessing LAUSD school facilities,” in subsequent LAUSD announcements, 

and in practice, Respondent LAUSD and its agents and employees immediately prevented all non-

complying LAUSD students participating in in-person extracurricular programs from continuing 

participation in these extracurricular activities if they did not comply with the dosage deadlines 

contained in the Requirement, regardless of whether these activities created any greater risks of COVID-
 

1 “Eligible students” are defined as students over the age of 12 without a valid exemption (Exhibit A). According to 
LAUSD’s Covid FAQ website, LAUSD families are told that “state law does not recognize religious or personal belief 
exemptions for student immunizations.”  This is a serious misstatement of the law when it comes to any new vaccines added 
to the childhood immunization schedule that are not already on the enumerated list. See https://achieve.lausd.net/covidfaq.; 
Health & Safety Code, § 120338.  

https://achieve.lausd.net/covidfaq
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19 infection or transmission than any other activity conducted on LAUSD facilities, and with no 

consideration of where the activity would take place.    

4. In further LAUSD announcements, Respondent LAUSD also declared that it intended to 

expel or remove all students who did not comply with the Requirement’s applicable dosage deadlines 

from in-person schooling and place them involuntarily into the independent study program run through 

the City of Angels beginning in January of 2022.  

5. Respondents imposed their Requirement despite the fact that: (1) no state-wide COVID-

19 vaccination requirement had issued from either the California Department of Public Health 

(“CDPH”) or the California Legislature in order for students to attend in-person schooling or to 

otherwise access school facilities throughout California, (2) no fully FDA approved COVID-19 vaccine 

product existed – and still does not exist -- for anyone under 16 years of age, and (3) Respondents had 

no legal authority whatsoever under California law to enact this local Requirement as a “pre-condition 

to accessing LAUSD facilities,” or to place non-complying students into remote/independent study 

programs against their wishes for failing to comply.  

6. Under California law: (1) only the Legislature, or the CDPH, can require students to get 

a new vaccine in order to be admitted to in-person schooling in California; (2) there are only ten 

immunizations required under California’s school vaccination statutory scheme in order to be admitted 

to in-person schooling in California, and students who have received all ten of these vaccinations 

required by the statutory scheme or who have qualified exemptions to any of the vaccine requirements 

must be “unconditionally admitted” to in-person schooling; (3) a school district cannot coerce students 

into independent study programs involuntarily and must allow students who are in independent study 

programs the same right of access to all in-person services as all other students enrolled in the same 

district; and (4) a school or district cannot remove students from in-person schooling for defying 

unlawful COVID-19 “safety” requirements or because they falsely label a healthy student a “clear and 

present danger” to the school community. 

7. On October 13, 2021, Petitioners filed their Verified Petition for Writ of Traditional and 

Administrative Mandate (“Petition”) against Respondents on the basis that: (1) Respondents lack any 

legal authority to mandate a new COVID-19 vaccination requirement as a condition to students’ in-
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person learning and benefits within LAUSD and (2) the Requirement was inconsistent with, in direct 

conflict with, and pre-empted by various state and federal laws, including laws against involuntary 

placement into remote or independent study programs.  

8. Although Respondents refused to rescind their unlawful Requirement in response to 

Petitioners’ legal challenge, since imposing the Requirement  in September of 2021,  a number of events 

have occurred:   

a. On December 14, 2021, after it was clear to Respondents that at least 34,000 of LAUSD’s 

“eligible” students failed to comply with the Requirement, Respondent Board Members 

voted to “delay implementation” of their plan to involuntarily place non-complying 

students into independent study until the Fall of 2022.2  Respondents insisted, however, 

that their unlawful Requirement would remain in place, and that LAUSD students not 

complying would continue to be subject to exclusion from extracurricular activities, as 

well as other unlawful practices and punitive measures, including coercive, harassing, 

discriminatory and retaliatory practices to “address vaccine hesitancy.”3 

b. On December 20, 2021, in a similar lawsuit against localized COVID-19 mandates, Judge 

John Meyer of the Superior Court for the County of San Diego agreed that school districts 

are not the proper authority to impose any new vaccination requirements on students as a 

condition to in-person instruction in California, and enjoined San Diego Unified School 

District’s (“SDUSD”) parallel unlawful attempt to mandate a COVID-19 vaccine 

requirement. (See Let Them Choose v. San Diego Unified School District, Case No. 37-

2021-43172-CU-WM-CTL (S.D. Sup. Ct. December 20, 2021) (“SDUSD Decision”). A 

true and correct copy of this SDUSD Decision is attached hereto as Exhibit “B” and fully 

incorporated herein.  

c. On January 11, 2022, in a similar lawsuit by Petitioners against Piedmont Unified School 
 

2http://laschoolboard.org/sites/default/files/Tab%208%20-%20Board%20Report%20No.%20158%20.pdf. 
3 For example, as part of its efforts to address “vaccine hesitancy,” LAUSD sends agents to the communities and homes of 
unvaccinated children offering to vaccinate these children on the spot, in flagrant violation of these students’ Constitutional 
right to privacy. Other modes of unsolicited “encouragement” include: teachers publicly identifying, singling out, and 
shaming the unvaccinated students during class time, doling out food truck and/or pizza party benefits only to the preferred 
vaccinated students, and one-on-one “counseling” of unvaccinated students to get them vaccinated without parental 
consent.  

http://laschoolboard.org/sites/default/files/Tab%208%20-%20Board%20Report%20No.%20158%20.pdf
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District (“PUSD”), Judge Brad Seligman of the Alameda County Superior Court granted 

Petitioners’ Application for Alternative Writ and Order to Show Cause against PUSD, 

finding, at least preliminarily, that PUSD likely did not have the legal authority to 

mandate a new COVID-19 vaccine requirement at the district level.  The parties have 

since settled this conflict and PUSD has withdrawn its COVID-19 vaccine requirement 

entirely. (a true and correct copy of this Order to Show Cause ruling is attached hereto as 

Exhibit “C” and fully incorporated herein).  

d. On April 14, 2022, Senate Bill 871, which was a bill introduced by Senator Richard Pan 

(D-Sacramento) that would have imposed a state-wide COVID-19 injection requirement 

as a condition to in-person K-12 schooling in California, and that would have removed 

the personal belief exemption codified in the Health & Safety Code, was  withdrawn by 

its author.  

e. On that same day, Governor Gavin Newsom announced that the CDPH would not impose 

a state-wide COVID-19 injection requirement until at least July 1, 2023, and that any 

mandate it imposed would be contingent upon a) having fully FDA approved COVID-

19 vaccines for the applicable age group; b) allowance of personal belief exemptions to 

the COVID-19 injection requirement as required by Health & Safety Code section 

120338; and c) CDPH going through the necessary rulemaking procedures required by 

the California Administrative Procedure Act (“APA”) as well as following all 

requirements contained in the existing statutory scheme, codified in the Health & Safety 

Code sections 120325-120480.  

f. On April 28, 2022, new LAUSD superintendent Alberto Carvalho recommended to 

Respondent Board that the Board delay enforcement of its Requirement until at least July 

1, 2023 to align with the state’s announced date of July 1, 2023 as the earliest 

implementation date of any state-wide COVID-19 mandate.  

9.  Perhaps sensing that the momentum for coercing experimental and risky COVID-19 

“vaccine” products on healthy children had waned, and that LAUSD’s Requirement was an outlier not 
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only in California but in the entire country, 4 on May 10, 2022, Respondent Board voted to delay the 

effective date of its “vaccination requirement” to align with the state of California’s announced 

implementation of a requirement of “no earlier than” July 1, 2023.   

10. While this vote to delay imposition of their Requirement for an additional fourteen 

months is a step in the right direction, due to Respondents’ decision to delay rather than rescind its illegal 

Requirement, Petitioners’ litigation continues for several reasons.    

11. First, Respondents still do not possess any legal authority to mandate a new vaccine as a 

pre-condition to in person schooling at the local level, and their decision to delay enforcement of their 

unlawful Requirement rather than to rescind it entirely remains an unlawful act in excess of their 

authority and jurisdiction under California law.   Respondents’ delayed Requirement remains 

specifically preempted by, inconsistent with, and in direct conflict with numerous state and federal laws, 

including the existing statutory scheme governing new vaccination requirements for in-person K-12 

schooling, state laws regarding independent study, state laws regarding the removal  of students from 

school grounds for defiance or for infectious disease protection, and state and federal laws against the 

imposition of experimental and emergency use medical treatments on unwilling recipients.   The fact 

that enforcement of the Requirement is delayed does not make an illegally imposed new vaccine 

requirement any more legal or appropriate.  Nor does it moot the current litigation (See Roman Catholic 

Diocese v. Cuomo (2020) 592 U.S. __, ___, 141 S.Ct. 63, 68 [holding that the lifting of restrictions did 

not moot the application to enjoin defendants because “the applicants remain under a constant threat” 

that those restrictions may be reinstated]).  

12. Second, it is imperative for a court to put an end to rogue school districts adding new 

vaccination requirements at the local level as a requirement for in-person admittance/schooling.  With 

over 1,000 school districts throughout California, failure to enjoin the illegal usurpation of CDPH’s sole 

authority to add new vaccines for school admittance/in-person schooling that emerged during the 

COVID-19 “pandemic” could result in over 1,000 different approaches to school vaccination 

requirements, creating disparate and unequal access to in-person education and all associated benefits 

 
4 California and Louisiana are the only two states in the entire country to introduce COVID-19 vaccine mandates for K-12 
schools.   
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and services throughout California. This would clearly be in conflict with the California Legislature’s 

intent that school vaccination requirements be applied state-wide and not district-by-district or 

community-by-community.5   It would also disproportionately affect minority and lower-income 

populations’ access to in-person education,6violating the California Constitution’s right to a free and 

equal education for those unvaccinated students.  

13. Curiously, both in court proceedings and legal documents, Respondents have repeatedly 

argued that they have not enacted a new vaccine requirement as a condition to admittance to in-person 

schooling within LAUSD but have instead simply engaged in “placement decisions.”  Yet, Respondents 

themselves have repeatedly and consistently called their own Requirement a school vaccination 

requirement.  Indeed, their own September 9, 2021 Resolution is entitled: “Proposed Resolution 

Requiring COVID-19 Vaccinations for Eligible Students,” and their May 11, 2022 Press Release 

announcing the delay of this Requirement to align with the state’s deadline repeatedly refers to their 

Requirement as a “vaccination requirement” and “student vaccine mandate.” (A copy of the May 11, 

2022, Press Release is attached hereto as Exhibit “D” and fully incorporated herein).    Respondents’ 

own characterization of their Requirement as a school vaccination requirement – and not a placement 

decision -- should be considered dispositive by this Court.  

14.  Accordingly, because there is an existing statutory scheme that fully occupies the field 

of school vaccination requirements for admittance to in-person schooling in California, and because 

various provisions of this state statutory scheme are inconsistent with or directly conflict with the 

Requirement, Respondents’ Requirement is fully pre-empted by the state statutory scheme and cannot 

co-exist at the local level. 

15. Third, keeping their localized Requirement in place but not fully enforced for fourteen 

months rather than rescinding it entirely cannot continue to be justified by Respondents using the excuse 

 
5 See Sen. Jud. Com. Analysis of Sen. Bill No. 277 (2015-2016 Reg. Session) (April 22, 2015, pp. 13, 18).    
6 See e.g. Newsweek, Vaccine Mandates Will Have a Disparate Impact on Minorities | Opinion, August 17, 2021, 
https://www.newsweek.com/vaccine-mandates-will-have-disparate-impact-minorities-opinion-1619755; Ndugga, 
KFF.Org,  Latest Data on COVID-19 Vaccines by Race/Ethnicity, https://www.kff.org/coronavirus-covid-19/issue-
brief/latest-data-on-covid-19-vaccinations-by-race-ethnicity/ (as of April 7, 2022);  see also CDC, “COVID-19 Vaccine 
Equity for Racial and Ethnic Minority Groups,” https://www.cdc.gov/coronavirus/2019-ncov/community/health-
equity/vaccine-equity.html (admitting “some Black or African American people and Hispanic or Latino people are less 
likely to be vaccinated against COVID-19 than people in other racial and ethnic minority groups and non-Hispanic White 
people.”).  

https://www.newsweek.com/vaccine-mandates-will-have-disparate-impact-minorities-opinion-1619755
https://www.kff.org/coronavirus-covid-19/issue-brief/latest-data-on-covid-19-vaccinations-by-race-ethnicity/
https://www.kff.org/coronavirus-covid-19/issue-brief/latest-data-on-covid-19-vaccinations-by-race-ethnicity/
https://www.cdc.gov/coronavirus/2019-ncov/community/health-equity/vaccine-equity.html
https://www.cdc.gov/coronavirus/2019-ncov/community/health-equity/vaccine-equity.html
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that there were “unique conditions” within LAUSD during the “pandemic” that required disparate and 

localized new vaccine requirements outside of the existing statutory scheme.  Unless Respondents have 

crystal balls and know what “unique conditions” will exist within LAUSD that will not exist for all other 

school districts throughout California in July of 2023, this justification for imposing unique vaccine 

requirements on LAUSD students outside the scope and process of the existing statutory scheme 

evaporates entirely. 

16. Fourth, Respondents continue to lack all medical and scientific expertise to require 

experimental injections for hundreds of thousands of LAUSD children as a condition to these children 

attending in-person schooling within LAUSD. They should not be given any greater authority to impose 

them than the CDPH would have at the state-wide level following the proper statutorily-provided 

process.  

17. In fact, while  Respondents’ imposition of their Requirement in September of 2021 was 

already arbitrary and capricious decision-making, the decision to reserve the right to coerce experimental 

medical treatments on its students is even more reckless now, as emerging data has now established that: 

a) none of these COVID-19 vaccine products prevent infection or transmission of COVID-19 or any of 

its variants, 7 b) these leaky products may actually be the cause of emerging variants and the prolonging 

of the “pandemic” since none of the products offer sterilizing immunity and instead provide 

opportunities for the virus to mutate and adapt, and c) all of these products may in fact be far more 

harmful than beneficial, including to young adults and children in particular.  Indeed, as a result of such 

emerging data, numerous countries are now restricting use of the COVID-19 mRNA products in persons 

under 30, and the FDA itself has recently restricted the use of the Johnson & Johnson COVID-19 

 
7 Indeed, some of the most highly vaccinated countries are now experiencing record numbers of cases, hospitalizations, and 
death post-vaccination and even post-booster. See e.g., https://pubmed.ncbi.nlm.nih.gov/34596015/ (“high transmissibility 
of the SARS-CoV-2 delta variant among twice vaccinated and masked individuals”); 
https://www.medrxiv.org/content/10.1101/2021.07.31.21261387v6, Shedding of Infectious SARS-CoV-2 Despite 
Vaccination, Riemersma et al., Nov. 2021; https://www.thelancet.com/journals/laninf/article/PIIS1473-3099(21)00648-
4/fulltext, Community transmission and viral load kinetics of the SARS-CoV-2 delta (B.1.617.2) variant in vaccinated and 
unvaccinated individuals in the UK: a prospective, longitudinal, cohort study, Lancet Infect Dis., Hakki, Dunning et al., 
Oct. 2021; https://www.medrxiv.org/content/10.1101/2021.12.20.21267966v3.full.pdf, Vaccine effectiveness against 
SARS-CoV-2 infection with the Omicron or Delta variants following a two-dose or booster BNT162b2 or mRNA-1273 
vaccination series: A Danish cohort study, Hansen et al, Dec., 2021; 
https://www.medrxiv.org/content/10.1101/2021.08.19.21262111v1; https://metatron.substack.com/p/hospitalisations-by-
covid-19-vaccination, Gloucestershire Hospitals NHS Foundation Trust: 06-Sep-20 to 12-Dec-21, Jan, 2. 2022.  

https://www.medrxiv.org/content/10.1101/2021.07.31.21261387v6
https://www.thelancet.com/journals/laninf/article/PIIS1473-3099(21)00648-4/fulltext
https://www.thelancet.com/journals/laninf/article/PIIS1473-3099(21)00648-4/fulltext
https://www.medrxiv.org/content/10.1101/2021.08.19.21262111v1
https://metatron.substack.com/p/hospitalisations-by-covid-19-vaccination
https://metatron.substack.com/p/hospitalisations-by-covid-19-vaccination
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adenovirus product.   Actions by public health authorities like this should, at the very least, give 

significant pause to the Respondents’ repeated – and false -- mantra of “safe and effective” regarding 

any of these products and Respondents’ stated intention to continue urging if not coercing its students 

to take these products despite such glaring safety signals may even suggest willful misconduct.8 While 

Respondents may claim that they relied on the “science available at the time”  to impose their 

Requirement back in September of 2021, there remains no legitimate reason to continue to hang a Sword 

of Damocles over the heads of healthy children and their families by keeping an illegal Requirement in 

place, rather than simply rescinding the Requirement altogether.    

18. Finally, keeping their Requirement in place while delaying enforcement of it, rather than 

rescinding it entirely allows Respondents to continue their unlawful and discriminatory policies against 

LAUSD students who are not in compliance with Respondents’ initial Requirement.  In fact, despite 

voting in December 2021 to delay their initial plan to remove non-complying students to independent 

study until the fall of 2022, Respondents have continued to unfairly discriminate against and harass 

unvaccinated students on LAUSD campuses. Unvaccinated students have been unable to participate in 

sports or any extracurricular activities since the fall of 2021 and were never allowed to rejoin these 

activities for the entire duration of the 2021-2022 school year, despite there being no difference between 

vaccinated and unvaccinated students in terms of their ability to be infected by or to transmit COVID-

19 or any of its variants.   Without a declaration and injunction from this Court, Respondents will 

continue to unlawfully target and exclude non-complying students for another fourteen months, despite 

allegedly “delaying” the Requirement.   

19. For these reasons, this Court should immediately and permanently enjoin and declare 

Respondents’ Requirement and all associated discriminatory policies null and void.   Respondents’ 

Requirement: (1) was enacted in excess of Respondents’ jurisdiction to act; (2) continues to be 

inconsistent with, directly conflicting with, and is fully-pre-empted by the existing statutory scheme as 

well as other existing state and federal laws, including laws and regulations regarding independent study, 

laws against removal, suspension, and/or expulsion from school campuses, and federal emergency use 
 

8 FDA is now restricting J & J adenovirus due to concerns over blood clots, and Finland and other 
countries are now banning the use of Moderna mRNA for persons under 30 due to increasingly 
prevalent evidence of myocarditis following injection.  
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authorization law; and (3) continues to be discriminatory and violative of LAUSD students’ rights under 

both the California and Federal Constitutions.  

20. Alternatively, even if this Court finds that Respondents had authority to initially act, 

Respondents acted arbitrarily and capriciously in both: (a) initially adopting their Requirement on 

September 9, 2021, and (b) voting to delay enforcement rather than rescinding it entirely on May 10, 

2022.  Specifically, prior to each of these votes, Respondents did not consider whether the Requirement 

was medically necessary or how long it would have to be in place. They did not consider that COVID-

19 vaccine products do not prevent – and may actually increase – infection, spread, severe illness, 

hospitalization, and death. Respondents also did not consider that all of the COVID-19 vaccine products 

may create a higher risk of myocarditis, blood clotting, or other harms to school children, or whether 

less restrictive safety measures could have been implemented to keep students safe and healthy while 

remaining on campus. In fact, Respondents did not engage in any legitimate risk/benefit decision-

making process or factfinding at any time, much less the reasoned decision-making process that agencies 

must follow when exercising quasi-legislative authority.  

21. Instead, on information and belief, Respondents have imposed – and continue to impose 

– their unlawful Requirement and other “COVID-19 safety measures” for financial, rather than 

legitimate health and safety, reasons. Specifically, Respondents appear to  have adopted their 

Requirement to receive the significant cash-for compliance funding given to school districts through the 

federal American Rescue Plan (ARP) Act, and more specifically the Elementary and Secondary School 

Relief Funds (“ESSER”), which condition a local school district’s receipt of billions of dollars in 

“COVID relief funding” upon a school districts’ compliance with forced masking, genetic testing, 

quarantine, contact tracing, and vaccination protocols.9   

22. On February 1, 2022, Petitioners filed a First Amended Petition for Writ of Mandate and 

Complaint for Declaratory and Injunctive Relief, alleging seven causes of action. 

23. Respondents filed a Demurrer on March 7, 2022, as to all causes of action, with the 

exception of the 3rd cause of action (declaratory and injunctive relief: pre-emption and conflicts with 
 

9 See www.ncsl.org for more information on the cash-for-compliance conditions and ESSER Fund payouts given to 
California schools, and LAUSD, in particular. See also https://edsource.org/2021/california-districts-and-charter-schools-
get-covid-relief-funding-under-american-rescue-plan-act/650922.    

https://edsource.org/2021/california-districts-and-charter-schools-get-covid-relief-funding-under-american-rescue-plan-act/650922
https://edsource.org/2021/california-districts-and-charter-schools-get-covid-relief-funding-under-american-rescue-plan-act/650922
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existing law).  On April 25, 2022, the Court issued a Minute Order, adopting its tentative ruling. In its 

Order, the Court sustained the Demurrer as to the 1st, 4th, 5th and 7th causes of action, with leave to 

amend, and overruled the Demurrer as to the 2nd and 6th causes of action.  

24. Petitioners now file this Verified Second Amended Petition for Writ of Mandate and 

Complaint for Declaratory and Injunctive Relief (“Second Amended Petition”) and ask that this Court 

immediately vacate Respondents’ Requirement by issuing a writ of mandate pursuant to California Code 

of Civil Procedure sections 1085 and/or 1094.5, and/or by granting Petitioners both a Preliminary and 

Permanent Injunction, finding that the Requirement is fully pre-empted by the existing statutory scheme, 

and directly conflicts with this statutory scheme and other laws of this state and the federal government. 

Petitioners further request that this Court issue declaratory and injunctive relief finding that 

Respondents’ Requirement violates Petitioners’ rights under existing state law, as well as the California 

and United States Constitution, and directing Respondents to act in accordance with such laws. 

PARTIES 

25. Petitioner CHILDREN’S HEALTH DEFENSE-CALIFORNIA CHAPTER (“CHD-

CA”) is a California 501(c)(3) nonprofit corporation incorporated under the laws of the State of 

California, and headquartered in Ross, California. CHD-CA was founded in 2020 as the California 

branch of Children’s Health Defense (“CHD”), a national non-profit organization headquartered in 

Peachtree, Georgia. CHD-CA has over 7,000 members throughout California, consisting predominately 

of parents whose children have been negatively affected by environmental and chemical exposures, 

including unsafe vaccines. CHD-CA represents the interests of thousands of children and families across 

California. CHD-CA has members who are taxpayers within Los Angeles County and/or who reside 

within the boundaries of the LAUSD and are either students themselves attending school within LAUSD 

school who have not complied with the Requirement and/or who have requested and been denied an 

exemption otherwise allowed by existing state law and who have already been denied or who face denial 

of in-person services or other benefits given to other students within LAUSD, including the ability to 

fully participate in extracurricular activities offered within LAUSD, and/or who were already removed 

from in-person schooling and placed into independent study as a result of not wanting to comply with 

the Requirement or who face eventual involuntary placement into independent study, or they are parents 



 

11 
SECOND AMENDED PETITION AND COMPLAINT 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

with children attending school within LAUSD who have not complied with the Requirement and/or who 

have requested or been denied an exemption otherwise allowed by existing state law whose children 

have already been denied or who now face denial of in-person services or other benefits given to other 

students within LAUSD, including the ability to participate in extracurricular activities offered within 

LAUSD and/or who were already removed from LAUSD facilities into independent study programs or 

who face eventual involuntary placement into independent study as soon as the Requirement is fully 

enforced.  As described herein, Respondents’ actions have or will soon deprive many of these California 

children access to superior in-person public education and services and their constitutionally protected 

right to a K-12 education within the LAUSD.  

26. CHD-CA meets all organizational standing requirements for prosecuting this action. 

CHD-CA is a nonprofit established to advocate, including through litigation, for the protection of the 

health of children in California. The interests CHD-CA seek to protect in this action are therefore 

germane to its fundamental purpose and CHD-CA has members negatively impacted by the 

Requirement who reside within the offending school district; therefore CHD-CA further meets all 

associational standing requirements for prosecuting this action.  

27.  Petitioner PROTECTION OF THE EDUCATIONAL RIGHTS OF KIDS (hereinafter 

“PERK”) is a California 501(c)(3) nonprofit corporation headquartered in California, whose mission is 

to protect children’s rights to an education. PERK has over 15,000 members throughout California, 

consisting predominately of parents of children attending school, grades K through 12 in California. 

PERK has members who are taxpayers in Los Angeles County and/or who reside within the boundaries 

of the LAUSD and are either students themselves attending school within LAUSD school who have not 

complied with the Requirement and/or who have requested and been denied an exemption otherwise 

allowed by existing state law and who now face denial of in-person services or other benefits given to 

other students within LAUSD, including the ability to fully participate in extracurricular activities 

offered within LAUSD, and/or who were already placed into independent study programs for not 

complying with the Requirement and/or who face involuntary placement into independent study, or they 

are parents with children attending school within LAUSD who have not complied with the Requirement 

and/or who have requested or been denied an exemption otherwise allowed by existing state law whose 
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children now face denial of in-person services or other benefits given to other students within LAUSD, 

including participation in extracurricular activities offered within LAUSD, and/or who were placed into 

independent study for not complying with the Requirement and/or who face involuntary placement into 

independent study as soon as the Requirement is fully enforced.  As described herein, Respondents’ 

actions have or will soon deprive many of these California children access to superior in-person public 

education and services and their constitutionally protected right to a K-12 education within the LAUSD.  

28. PERK meets all organizational standing requirements for prosecuting this action. PERK 

is a nonprofit established to advocate, including through litigation, for the protection of the educational 

rights of children in California. The interests PERK seeks to protect in this action are therefore germane 

to its fundamental purpose and PERK has members negatively impacted by the Requirement who reside 

within the offending school district, therefore PERK further meets all associational standing 

requirements for prosecuting this action.  

29. Respondent Los Angeles Unified School District (“LAUSD”) is the school district and 

local educational agency established for the County of Los Angeles as well as an agency of the state for 

purposes of implementing the educational requirements of state law within the geographical boundaries 

of the County of Los Angeles. It the second largest school district in the United States, enrolling more 

than 600,000 students from pre-kindergarten through adult education.  

30.  Respondent MEGAN REILLY (hereinafter referred to as “Respondent Reilly” is the 

Interim Superintendent of the LAUSD. As such, she is responsible for the daily operations of the 

LAUSD, including during the time period relevant to the Respondents’ consideration and adoption of 

the Requirement. Specifically, Respondent Reilly is the individual who is vested with the power of 

enforcement of LAUSD’s policies and protocols challenged herein. Respondent Reilly is sued herein 

solely in her official capacity.  

31. Respondents GEORGE MCKENNA, MONICA GARCIA, SCOTT SCHMERELSON, 

NICK MELVOIN, JACKIE GOLDBERG, KELLY GONEZ, and TANYA ORTIZ FRANKLIN, 

respectively, are members of the LAUSD Board of Education (collectively, the “Board Members”). 

Each of the Board Members are sued herein solely in their official capacities. Upon information and 

belief, all of the Board Members are residents of Los Angeles County. The Board Members collectively 
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possess the legal authority and duty to adopt, amend, revise, rescind, and oversee all policies and 

procedures of the LAUSD, in a manner consistent with state law. 

32.  Petitioners do not know the true names and capacities of DOES 1 through 10, inclusive, 

and therefore Petitioners sue said Respondents under fictitious names. Petitioners are informed and 

believe, and thereon allege, that each of such DOE Respondents is under a legal duty to act in the manner 

sought herein. Petitioners will amend this Petition to name these Respondents in their true names and 

capacities if and when so ascertained. 

JURISDICTION AND VENUE 

33. This Court has jurisdiction to issue writs of mandate pursuant to California Code of Civil 

Procedure sections 1085 and 1094.5.  

34.  This Court has personal jurisdiction over Respondents. The Respondent Board Members 

and Respondent Reilly are governmental actors that conduct business in and maintain operations in this 

county on behalf of Respondent LAUSD. 

35.  This Court is the proper venue for this action because the Respondents either reside in 

or maintain executive offices in this County, a substantial portion of the transactions and wrongs 

complained of herein took place in this County, including Respondents’ primary participation in the acts 

detailed herein, and Petitioners’ injuries occurred in this County. (See Code Civ. Proc., § 393(b)). 

36. Petitioners have a clear, present, and beneficial right to, and clear, present and beneficial 

interest in, the proper performance of the law by Respondents. 

37. Petitioners have no plain, speedy, and adequate remedy at law. 

38. Petitioners have not exhausted administrative remedies because there are no applicable 

remedies to exhaust. Specifically, there is no adequate administrative remedy to curtail actions of 

Respondents that are without, or in excess of, their legal jurisdiction and authority. Even if there were 

such a remedy, an extended delay in resolving this controversy due to utilization of such administrative 

remedy would result in irreparable injury to Petitioners and would be futile. Petitioners also gave notice 

to Respondents prior to the enactment of the offending Requirement that the proposed Requirement was 

improper, illegal, and in excess of authority, but the notice went unheeded.  
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LEGAL BASIS 

39. Administrative agencies have only the powers conferred on them by Constitution or 

statute, and any actions exceeding those powers are null and void ab initio. (Ferdig v. State Personnel 

Bd. (1969) 71 Cal.2d 96, 103).  

40. Determining whether to impose immunization requirements on children as a condition to 

in-person learning is a fundamental policy determination of the California Legislature. (Abeel v. Clark 

(1890), 84 Cal. 226, 230) see also Ed. Code, § 49405 [“The control of smallpox is under the direction 

of the State Department of Health Services, and no rule or regulation on the subject of vaccination shall 

be adopted by school or local health authorities.” (emphasis added)]). The Legislature may only 

delegate this fundamental decision-making authority to other agencies under specific conditions to avoid 

violating the non-delegation doctrine. (Carson Mobilehome Park Owners’ Assn. v. City of Carson 

(1983) 35 Cal.3d 184, 190). 

41. In this regard, the California Legislature created a complete and comprehensive statutory 

scheme for determining and adding childhood immunization requirements as conditions for in-person 

instruction throughout the state of California, and this comprehensive statutory scheme is codified in 

dozens of provisions contained in the California Health and Safety Code and administered by the CDPH. 

(See Health & Safety Code, §§ 120325-120480) (the “existing statutory scheme”).  

42. The existing statutory scheme is specifically concerned with preventing infectious 

diseases in the school communities and therefore addresses the required immunizations for in-person 

“classroom-based” instruction and services and does not apply to home-based or independent study 

instructional programs. (See Health & Safety Code, § 120335(f)) [“This section does not apply to a pupil 

in a home-based private school or a pupil who is enrolled in an independent study program pursuant to 

Article 5.5 (commencing with Section 51745) of Chapter 5 of Part 28 of the Education Code and does 

not receive classroom-based instruction.”]).  As such, the current statutory scheme related to required 

immunizations speaks only to in person “placement” of enrolled students and therefore pre-empts and 

conflicts with the local mandate, even if categorized as a placement decision. 

43. Under this existing statutory scheme, there is an enumerated list of the ten (10) childhood 

immunizations currently required for in-person admittance or in-person advancement in California 
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public and private schools. (Health & Safety Code, §120335(b)(1)-(10)).  

44. COVID-19 immunizations are not currently on this enumerated list.  

45. This existing statutory scheme expressly provides that any new immunization 

requirements other than the ten enumerated immunizations currently listed in section 120335(b)(1)-(10) 

may only be added by the CDPH pursuant to Health and Safety Code section 120335(b)(11).  

46. Further, under Health and Safety Code section 120338, if any new vaccine is added to 

the childhood schedule by the CDPH, both medical and personal belief exemptions must be allowed. 

47. The legislative history of this section of the statutory scheme addressing the ten 

childhood immunizations required for in-person classroom instruction, any new immunization 

requirements for in-person instruction, and the required allowance of the medical and personal belief 

exemptions for any such new immunization requirements, specifically indicated that school vaccination 

requirements should be applied state-wide, and not district-by-district or community-by-community. 

(Sen. Jud. Com. Analysis of Sen. Bill No. 277 (2015-2016 Reg. Sess.) (April 22, 2015), pp. 13, 18). 

48. Under Title 17 of the California Code of Regulations section 6025, a school shall 

unconditionally admit to in-person schooling or allow continued attendance in person when a student 

has either complied with all of the enumerated immunizations required by Health & Safety Code section 

120335(b) of the existing statutory scheme, or has been granted medical or personal belief exemptions, 

as applicable and as permitted by existing state law.  

49. Pursuant to the California Administrative Procedure Act (APA), as an administrative 

agency of the executive branch of California state government, the CDPH also must engage in 

significant rulemaking and provide public notice and opportunity to comment prior to adding any new 

vaccine to this childhood immunization schedule. (Govt. Code, § 11340 et. seq.) 

50. A school board is not the agency charged or endowed with any delegated statutory 

authority to add a new vaccine to this schedule, but rather is merely the subordinate “governing 

authority” charged with collecting documentation of the immunizations required by the Legislature 

under section 120335(b)(1)-(10).  

51. Neither the Legislature nor the CDPH expressly or impliedly delegated any authority to 

local school districts to determine fundamental school vaccination policy decisions or to add new 
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vaccinations as conditions to in-person instruction at the local district level.  

52. California Education Code section 35160 permits a governing board of any school 

district to carry on a program or act in any manner as long as it is not in conflict with or inconsistent 

with, or pre-empted by, any law.  

53. A local regulation is pre-empted by state law if the local regulation duplicates, 

contradicts, or enters into a field fully occupied by the state law, either expressly or impliedly. (Sherwin-

Williams Co. v. City of Los Angeles (1993), 4 Cal. 4th 893, 898).  

54. Under Education Code section 51746, a student placed into an independent study 

program must be granted the same access to in-person existing services and resources in the school in 

which the student is enrolled as is available to all other students in the school.  

55. Under Education Code section 51747, a student’s participation in an independent study 

program “must be voluntary” and students participating in an independent study program must have the 

right to return to regular classroom instruction at any time.  

56. Under Education Code section 51749.5(a)(9), a local educational agency must develop a 

plan to return students in independent study wishing to return to in-person learning within five days of 

the request.  

57. Under Education Code section 51749.5(a)(12), a student shall not be required to enroll 

in independent study courses.  

58. Under Education Code section 51749.6, a student and a parent or legal guardian must 

review and approve any independent study plan for any student under 18 years of age before an 

independent study program can commence. Section 51749.6(a)(6) dictates that enrollment in 

independent study “is an optional educational alternative in which no pupil may be required to 

participate.”   

59. Under title 5, section 11700 of the California Code of Regulations, “Independent study 

is an optional educational alternative in which no pupil may be required to participate.”   

60. Additionally, title 5 section 11700 of the California Code of Regulations provides that “a 

pupil’s…choice to commence, or to continue in, independent study, must not be coerced.” (Cal. Code. 

Regs., tit. 5, § 11700, subs (d)(2)(A)).  
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61. Under Education Code section 48900(k)(1)-(4), students may not be expelled for 

disruption or willful defiance of the valid authority of supervisors, teachers, administrators, school 

officials, or other school personnel engaged in the performance of their duties.  

62. Under Education Code section 48910, school officials who temporarily suspend a student 

under Education Code section 48900 for willful defiance may not do so for more than five consecutive 

days and no more than twenty days in a school year. Schools must also comply with the specific 

attempted corrective protocols prior to suspending students under these provisions.  

63. Under Education Code section 48213, a school may exclude a student pursuant to section 

120230 of the Health and Safety Code or section 49451 of the Education Code if the principal or his/her 

designee reasonably determines, based on actual evidence, that the student poses a “clear and present 

danger” to the life, safety, or health of pupil of school personnel. 

64. Under Education Code section 49451, a school may temporarily send a child home only 

if there is “good reason to believe” that the child is suffering from a recognized or infectious disease and 

shall not be permitted to return “until the school authorities are satisfied that any contagious disease 

does not exist.”  This requires an objective finding that facts exist demonstrating the presence of 

infectious disease and danger. 

65. Under Health & Safety Code section 120230, a student who resides where any infectious 

disease exists or has recently existed and was subject to strict violation or quarantine of contacts, may 

not return to school without the written permission of the health officer. 

66. In order words, in order to exclude a student on the basis that they are a “clear and 

present” danger based on an infectious disease, the school must actually engage in an objective 

factfinding analysis of whether the student actually has or recently had an infectious disease or come 

into close contact with someone who has or has actually had an infectious disease and actually poses a 

legitimate health risk to others in the community.  

67. Under Government Code section 11135, “no person in the state of California shall, on 

the basis of sex, race, color, religion, ancestry, national origin, ethnic group identification, age, mental 

disability, physical disability, medical condition, genetic information, marital status, or sexual 

orientation” be unlawfully denied full and equal access to the benefits of, or be unlawfully subjected to 
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discrimination under, any program or activity that is conducted, operated, or administered by the state 

or by any state agency, is funding directly by the state, or receives any financial assistance from the 

state.” (Govt. Code, § 11135).  

68. Under federal law, emergency use authorized (“EUA”) products are not fully approved 

by the Food and Drug Administration (“FDA”) and are considered to be experimental. (See 21 U.S.C. § 

360bbb-3, see also 45 C.F.R. § 46 et seq). EUA products require informed consent and the right to refuse 

the product without coercion. (See 21 U.S.C. § 360bbb-3, see also 45 C.F.R. § 46 et seq.). 

69. California K-12 students also have the fundamental right to a free public education under 

the California Constitution. (Cal. Const., Art. IX § 5). 

70. California citizens, including schoolchildren, also enjoy a robust right to privacy under 

the California Constitution, which includes, among other rights: (a) the right to be left alone; (b) the 

right to bodily autonomy; and (c) the right to refuse unwanted medical treatments. (See Cal. Const., Art 

I. § 1; see also e.g, Robbins v. Super. Ct. (1985) 38 Cal.3d 199, 212; Bartling v. Super. Ct. (1984), 163 

Cal.App.3d 186,195).  

71. Under the Equal Protection Clause of the California Constitution, a person may not be 

denied the equal protection of the laws, and citizens or classes of citizens may not be granted privileges 

or immunities not granted on the same terms to all other citizens. (Cal. Const., Art. I, § 7, subd. (b)).  

GENERAL ALLEGATIONS 

A. LAUSD’s COVID-19 Vaccine Requirement 

72. On March 4, 2020, Governor Newsom declared a “state of emergency” in response to a 

novel coronavirus, COVID-19.  

73. Following protracted school closures as a result of Governor Newsom’s state of 

emergency orders, all schools in Los Angeles County were permitted to reopen on February 15, 2021. 

The reopening of all California schools was not conditioned upon any students taking a COVID-19 

vaccine, despite the availability of a Pfizer-Biontech EUA vaccine for ages 12 and older as of December 

11, 2020.  

74. Following a summer recess, all schools within the LAUSD system reopened for the 2021-

2022 school year at various staggered dates in August of 2021. Although students returning to in-person 
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education were required to engage in certain COVID-19 protocols, including masking and polymerase 

chain reaction (“PCR”) testing, students within LAUSD were not subjected to any COVID-19 vaccine 

requirement as a condition to returning to in-person education. With no COVID-19 vaccine requirement 

prior to starting the fall term, LAUSD students did not experience severe COVID-19 cases, 

hospitalizations, or death.  

75. Nevertheless, on September 9, 2021, after a month of successful in-person learning, 

Respondent Board Members of the LAUSD took it upon themselves as a “local educational agency and 

agency of the state,” to adopt a local COVID-19 vaccine requirement (“Requirement”), which requires 

LAUSD students 12 years of age and older, as a condition to students continuing their already 

commenced in-person education within LAUSD, to obtain a COVID-19 vaccine by specified dates 

during the fall term. (Exhibit A). 

76. The Requirement imposed dosage compliance deadlines beginning as early as October 

3, 2021, and ending on January 10, 2022.   

77. Although not specifically spelled out in the actual board resolution to impose the 

Requirement, in later announcements to LAUSD families and on the LAUSD website, Respondents 

declared to the community that students failing to comply with the fall deadlines would be immediately 

prohibited from in-person extracurricular activities and other benefits and services mid-term. Students 

would also ultimately be removed from campus and involuntarily placed into independent study at the 

City of Angels, for failing to be completely vaccinated by January 10, 2022.  

78. The September 9, 2021, special school board meeting was held remotely, and public 

participation was severely curtailed. In fact, despite hundreds of requests from parents to speak at this 

board meeting in opposition to the proposed COVID-19 vaccine requirement in the middle of a school 

term, only three parents were allowed to voice their opinions. Many LAUSD family members reported 

having difficulties even getting through the phone lines to register to speak, or to participate in the 

discussion once registered, on this issue of critical importance. 

79. Nevertheless, numerous LAUSD families submitted written objections to the COVID-19 

vaccine proposal prior to Respondents’ vote, informing Respondents of their lack of legal authority to 

require a new vaccine under the existing state statutory scheme and applicable federal EUA law.  
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80.  Respondent Board Members ignored these objections and adopted the Requirement at 

its September 9, 2021, board meeting.  

81.  Although Respondents vaguely claimed they had a “constitutional mandate obligation 

to deliver the highest-quality instruction in the safest environment possible,” the Requirement did not 

cite the precise statutory basis of authority for imposing a new vaccination requirement that was not 

contained in the mandatory childhood immunization list as a condition for in-person learning.  

82.  Specifically, the Requirement provides that:  (a) all students who are 12 years of age and 

older and part of any in-person extracurricular programs must receive their first vaccine dose no later 

than October 3, 2021 and their second dose no later than October 31, 2021; (b) all other students who 

are not enrolled in any extracurricular programs and who are 12 years of age or older must receive their 

first COVID-19 vaccine dose by no later than November 21, 2021 and their second dose by no later than 

December 19, 2021; and (c) all other students who are not yet 12 years old must receive their first 

COVID-19 vaccine dose no later than 30 days after their twelfth birthday and their second dose by no 

later than 8 weeks after their twelfth birthday. All eligible students must provide proof of COVID-19 

vaccination by uploading documentation to LAUSD’s Daily Pass program before January 10, 2022, in 

order to be permitted to continue to access any LAUSD school facilities. (Exhibit A).  

83. Respondents’ Requirement does not allow students to claim a personal belief exemption, 

as the Requirement specifically refers to “LAUSD’s existing immunization policies” which incorrectly, 

misleadingly, and coercively indicate that “personal belief exemptions are not allowed under state law.”   

84. Existing state law specifically requires the allowance of personal belief exemptions for 

any new vaccination requirements that are not currently on the existing school vaccination childhood 

list. (Health & Safety Code, §§ 120335(b)(11), 120338).  

85. Respondents’ Requirement also indicates that it will follow LAUSD’s existing policies 

regarding “conditional admittances,” which allow certain classes of students to continue with in-person 

schooling and to enjoy other in-person benefits without the need to comply with the Requirement. These 

classes of students include children who are homeless, from migrant families, foster children, and 

children of military parents.10  
 

10 https://achieve.lausd.net/covidfaq 

https://achieve.lausd.net/covidfaq
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86. After receiving notice of the new Requirement and the erroneous and coercive message 

from Respondents that California state law does not allow personal belief exemptions to COVID-19 

vaccination, many LAUSD families were left scrambling to determine whether and when to get their 

child vaccinated, obtain an exemption, remove them from school, transfer them to another school 

district, enroll in private school, commence home schooling, and myriad other considerations and 

options.  

87. For many LAUSD families, and lower-income families in particular, many of these 

options were and are not feasible.  As a result, many LAUSD students who did not wish to comply with 

the Requirement were coerced into independent study programs or submitted to an experimental 

injection they did not want or need based on false, coercive, and misleading statements made by 

Respondents as herein described.  

88. For LAUSD families and students who are unable to take or are opposed to taking a 

COVID-19 vaccine product, whether due to medical or religious reasons or personal beliefs, 

Respondents’ Requirement has already caused significant educational, social, emotional and 

psychological disruption. It has also caused many students and parents to feel coerced and given a 

Hobbesian choice of either submitting to a medical treatment the student does not want or need, or being 

forced into an independent study program the student also does not want or need. Much of this confusion 

and damage was caused by the misleading, false, and coercive messages from Respondents regarding 

California vaccination laws and how they apply to the COVID-19 EUA injections. 

B. LAUSD’S Defiance of Governor Newsom’s State-Wide Mandate 

89. In the midst of the fall term chaos caused by Respondents’ Requirement, on Friday, 

October 1, 2021, Governor Newsom announced that he had just “directed the [CDPH] to follow the 

procedures established by the Legislature to add the COVID-19 vaccine to other vaccinations required 

for in-person school attendance – such as measles, mumps, and rubella—pursuant to the Health & Safety 

Code.” (Hereinafter the “Governor’s Directive”).  

90. Pursuant to the Governor’s Directive, the CDPH would begin the process of adding the 

COVID-19 vaccine to the childhood immunization schedule following the procedures established by the 

Legislature to add a vaccine to the schedule, including applicable procedures regarding adding new 
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immunization requirements under the Health & Safety Code provisions of the existing statutory scheme 

and the California APA. 

91. The Governor’s Directive indicated that no COVID-19 injection requirement would be 

imposed on students as a condition for in-person education for any student age span until a COVID-19 

vaccine product was fully FDA approved for that age span. 

92. The Governor’s Directive also specifically indicated that both medical and personal 

belief exemptions would be allowed, as required by the existing statutory scheme.  

93.  Despite the Governor’s Directive regarding a state-wide mandate that would follow all 

required procedures of the existing statutory scheme, Respondents continued to enforce the local 

Requirement.  

94. On October 31, 2021, LAUSD students in extracurricular programs who had not 

complied with the Requirement’s applicable dosage deadlines were immediately excluded from ongoing 

extracurricular activities and denied other in-person services and benefits given to other students, 

including students who complied with the Requirement and/or students in the class of students given 

conditional admissions.  

95. LAUSD’s exclusion and expulsion from extracurricular activities appears to be purely 

punitive, with no rational basis connection to a “public health” concern, as students were excluded from 

extracurricular activities that have no greater risk of person-to-person contact than other activities that 

such students were still allowed to participate in.  For example, students not complying with the 

Requirement were expelled from enjoyable activities such as “Yearbook,” yet still allowed to participate 

in regular educational classes having the same level or more of close contact with other students. 

Similarly, athletes not complying with the Requirement were excluded from their enjoyable 

extracurricular sports teams, yet still required by law to participate in “physical education” classes to 

advance or graduate.  

96. By early December, a reported 34,000 students within LAUSD schools had still not 

complied with Respondents’ Requirement and were facing imminent involuntary removal to 

independent study. However, it was clear that the City of Angels’ independent study program was 

already unable to handle the vast number of LAUSD students participating in its program due to 
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COVID-19 related issues. 

97. On December 8, 2021, Petitioners sought a preliminary injunction against Respondents 

to prevent students not complying with the Requirement from being removed involuntarily to 

independent study or otherwise discriminated against.  

98. Two days later, on December 10, 2021, Respondent Board Members announced it would 

hold a special board meeting to consider delaying the forced placement of students not complying with 

the Requirement into independent study.  

99. On December 14, 2021, Respondent Board Members voted to “delay implementation” 

of the involuntary removal of students from in-person learning to independent study until Fall of 2022. 

100.   Respondents made it clear, however, that the Requirement remained in place and those 

students not complying with the Requirement would continue to be treated differently than the preferred 

“vaccinated” students and/or students in the class of students given conditional admissions, with respect 

to other benefits and services offered within LAUSD schools or as part of an LAUSD education.11    

101. On December 20, 2021, Judge Meyer of the Superior Court for the County of San Diego 

ruled that school districts are not the proper authority to impose any new vaccination requirements on 

students as a condition to in-person instruction in California, and that any local vaccine mandate is fully 

pre-empted by the existing statutory scheme, and enjoined SDUSD’s unlawful attempt to mandate a 

COVID-19 vaccine. (Exhibit B).  

102. Despite the announcement of the state-wide mandate, the SDUSD Decision, and even 

Respondent LAUSD’s own vote to stay implementation of the forced independent study aspect of the 

Requirement until fall of 2022, Respondents continued to use their Requirement to harass, intimidate, 

discriminate against, and otherwise exclude LAUSD students who have not complied with the delayed 

Requirement from fully participating in in-person LAUSD services, including extracurricular activities 

within LAUSD, despite no evidence that these students pose any greater risk to the health and welfare 

of the LAUSD community than students who complied with the Requirement. 

/ / / 

 
11 See e.g., https://spectrumnews1.com/ca/la-west/education/2021/12/15/lausd-delays-enforcement-of-covid-
vaccine-mandate-for-students.   

https://spectrumnews1.com/ca/la-west/education/2021/12/15/lausd-delays-enforcement-of-covid-vaccine-mandate-for-students
https://spectrumnews1.com/ca/la-west/education/2021/12/15/lausd-delays-enforcement-of-covid-vaccine-mandate-for-students
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103. Meanwhile, rather than waiting for the CDPH to add COVID-19 to the list of ten 

enumerated immunizations in Health & Safety Code section 120335(b) pursuant to the requirements of 

sections 120335(b)(11) and 120338 as announced by Governor Newsom on October, 1, 2021, Senator 

Richard Pan (D-Sacramento), known for his aggressive stance on mandatory childhood vaccinations, 

attempted to add COVID-19 to the list of mandatory childhood vaccinations and to remove all personal 

belief exemptions under section 120338 via Senate Bill 871 (“SB 871”). On information and belief, 

Richard Pan pulled the bill on April 14, 2022, due to overwhelming opposition to the bill and insufficient 

support within the Legislature.  

104.  Within hours of Senator Pan pulling SB 871, Governor Newsom issued a press release 

indicating that California would not be mandating COVID-19 injections for children as a condition for 

in-person instruction in the year 2022, and will not do so until July 2023 or later.  Still, LAUSD and 

Respondents refused to rescind the Requirement.  

105. On or about April 28, 2022, new LAUSD Superintendent Alberto M. Carvalho, who 

assumed the position of LAUSD Superintendent on or about February 14, 2022, issued a press release 

announcing his recommendation that the LAUSD Board vote to “align with the state of California’s 

student requirement for COVID-19 vaccinations” by delaying the effective date of the Requirement to 

no sooner than July 1, 2023.  (See Exhibit “E”).  

106. On May 10, 2022, Respondent Board voted to delay enforcement of its Requirement until 

July 1, 2023, to align with Governor Newsom’s announced earliest date for the CDPH to impose a state-

wide COVID-19 vaccine requirement for California K-12 schools.  

107. Despite its May 10, 2022 vote to delay full enforcement of its Requirement until July 1, 

2023, Respondents have continued to discriminate against students not complying with their illegal 

Requirement and have continued to prevent students not complying with their illegal Requirement from 

participating in extracurricular activities and/or other in-person benefits within LAUSD. Respondents 

behavior continues to coerce students who have not yet complied with the Requirement to do so, in clear 

violation of state and federal laws as well as the California and federal Constitution.   

108. Respondents in this case have knowingly acted wholly without legal authority and in 

excess of their jurisdiction as a “governing authority” under the existing statutory scheme and have 
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exceeded their lawful authority to act even under Education Code section 35160 because their 

Requirement is fully pre-empted by and in direct conflict with the existing statutory scheme and existing 

state law regarding independent study as herein described, removal of students for defiance or for 

suffering from an infectious disease, discrimination, and federal EUA law as referenced above.  

C. LAUSD’s Failure to Engage in Reasoned Decision-Making 

109. Even if Respondents had any legal authority to act, Respondents’ decision to impose an 

EUA COVID-19 vaccine product on LAUSD students rather than to allow students to make their own 

medical decisions also lacked thoughtful fact-finding and reasoned decision-making.   

110. Specifically, in adopting the Requirement, Respondents failed to consider the 

following:  

a. All the available COVID-19 vaccines are still in clinical trial stages and thus remain 

experimental as important safety studies have yet to be completed;  

b. None of the COVID-19 vaccine products prevent infection or transmission of COVID-

19 or any of its variants; 

c. Using a COVID-19 vaccine product has been shown to increase risk of transmission of 

newer variants, such as Delta and Omicron; 

d. Using a COVID-19 vaccine product has been shown to increase risk of severe illness, 

death, and hospitalization; 

e. Children are at very little risk of severe COVID-19, and typically have mild to no 

symptoms at all to the disease, without any vaccination or treatment for the disease; 

f. Schoolchildren and schools are not primary, or even significant, vectors of COVID-19 

transmission;  

g. Many LAUSD students at the time of enactment of the Requirement already possessed 

natural immunity from previous recovery to COVID-19 infection; and  

h. COVID-19 vaccine products have already caused significant adverse effects to some 

individuals taking them, including individuals between the ages of 5-18 years old, 

including death.  

/ / / 
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111. Most significantly, none of the available COVID-19 vaccine products, including any 

vaccine product required by Respondents, are fully approved by the FDA. 

a. No Available COVID-19 Vaccine Is FDA-Approved and Cannot Be Mandated. 

112. Rather, on December 11, 2020, FDA issued its first EUA for the Pfizer-BioNtech 

COVID-19 vaccine product for use in individuals ages 12 and older. On December 18, 2020, FDA issued 

an EUA to Moderna for its COVID-19 vaccine product for individuals 18 years and older. On February 

27, 2021, FDA issued an EUA to Johnson & Johnson for its COVID-19 vaccine product for individuals 

ages 18 years and older. On October 29, 2021, FDA issued an EUA for the Pfizer-BioNtech COVID-19 

vaccine product for use in individuals ages 5-11 years old.   

113. Conveniently, right before most schools and colleges began their fall terms, on August 

28, 2021, FDA purportedly gave FDA approval to BioNtech for its “Comirnaty” COVID-19 vaccine 

product for individuals 16 years old and older. However, this Comirnaty product is not available for 

distribution or use in the United States, making all COVID-19 vaccine products available to anyone in 

the United States, including students of all ages within LAUSD, authorized for emergency use, only.12  

114. In addition, although the FDA issued an EUA to Pfizer for a Pfizer-BioNtech COVID-

19 “vaccine” product for children ages 5-11 years on October 29, 2021, the FDA’s EUA was actually 

granted for a new formula of the product that had not been used in the clinical trials in this same age 

group.  Specifically, the product currently being offered to children ages 5-11 and that is also available 

to those 12 years old and older under the October 29, 2021 EUA contains a different buffer, 

“tromethamine” (or “Tris”), rather than the buffer (phosphate-buffered saline, or “PBS”) contained in 

the Pfizer-BioNtech products used in the clinical trials for this age cohort.  Yet, no additional human or 

animal trials were conducted to determine the safety or efficacy of the new formula, and FDA did not 

require additional data to assure the new formula’s safety or stability.13   

115. In addition, given the obvious waning efficacy of the COVID-19 vaccine products,14 
 

12 FDA also later purportedly gave full approval to Moderna’s “SpikeVax” vaccine for ages 18 and older on January 31, 
2022. However, like the “Comirnaty” product, neither of these fully approved products are available for use by the public 
in the United States. 
13 See The Vault Project, FDA Clears New Formula of Pfizer’s COVID Vaccine for Kids and Adults Despite No Data on 
Safety or Efficacy (Nov. 29, 2021), https://thevaultproject.org/?s=New+Formula. 
14 See e.g. Chemaitelly et. al, Waning of BNT162b2 Vaccine Protection Against SARS-CoV-2 Infection in Quatar (October 
6, 2021).  
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where record numbers of vaccinated persons are now experiencing “breakthrough” cases and even 

increased hospitalizations and death, the FDA has also recently issued additional EUAs for “booster” 

shots of these same failing products.  These “booster” COVID-19 vaccine products do not contain any 

additional ingredients or utilize delivery mechanisms distinguishable from the original COVID-19 

vaccines products.  They are simply additional doses of the same, failing, original COVID-19 injection 

products.  

116. Under federal law, all EUA products require informed consent and the right to refuse the 

product without coercion. (21 U.S.C. § 360bbb-3(a)(2)).  Respondents’ Requirement does not offer any 

right to refuse.  

b.  None of the Currently Available COVID-19 Products Prevent Transmission and are 

Therapeutics Designed to Lessen Symptoms, and Must Remain a Personal Choice. 

117. The Vaccine Manufacturers and global, national, state, and local public health officials 

all admit that none of the available COVID-19 vaccine products, including booster shots, serve to 

prevent infection or transmission of COVID-19 or any of its variants.15  In fact, recent studies have 

indicated that vaccinated individuals may be both more at risk of infection from the latest variants, 

particularly the currently dominant strain, Omicron, and subvariants of Omicron, and may be more likely 

to transmit these variants to others.16   

118. Because none of these so-called COVID-19 “vaccine” products prevent transmission or 

confer sterilizing immunity, they are actually not immunizations or vaccines at all, but are more properly 

considered biologics or therapeutics – medical treatments intended to address the symptoms of a 

 
15 See supra notes 5 and 6. See also https://trialsitenews.com/ontario-canada-sets-record-for-new-covid-19-cases-most-
fully-vaccinated/, Ontario, Canada Sets Record for New COVID-19 Cases: Most Fully Vaccinated, Dr-Ron-Brown, Trial 
Site News, Dec. 23, 2021. See also 
https://www.ons.gov.uk/peoplepopulationandcommunity/healthandsocialcare/conditionsanddiseases/adhocs/14114corona
viruscovid19infectionsurveyukcharacteristicsrelatedtohavinganomicroncompatibleresultinthosewhotestpositiveforcovid1
923december2021. 
16 See supra notes 5, 6, and 12. See also https://doctors4covidethics.org/wp-content/uploads/2021/12/end-covax.pdf, On 
COVID vaccines: why they cannot work, and irrefutable evidence of their causative role in deaths after vaccination, 
Sucharit Bhakdi, MD and Arne Burkhardt, MD, Dec. 10, 2021, Doctors for Covid Ethics Symposium Presentation; 
https://www.canadiancovidcarealliance.org/wp-content/uploads/2021/12/The-COVID-19-Inoculations-More-Harm-
Than-Good-REV-Dec-16-2021.pdf, Canadian Covid Care Alliance, Dec. 16, 2021; 
https://www.medrxiv.org/content/10.1101/2021.05.03.21256520v1.full.pdf, The BNT162b2 mRNA vaccine against 
SARS-CoV-2 reprograms both adaptive and innate immune responses, May 6, 2021. 

https://www.ons.gov.uk/peoplepopulationandcommunity/healthandsocialcare/conditionsanddiseases/adhocs/14114coronaviruscovid19infectionsurveyukcharacteristicsrelatedtohavinganomicroncompatibleresultinthosewhotestpositiveforcovid1923december2021
https://www.ons.gov.uk/peoplepopulationandcommunity/healthandsocialcare/conditionsanddiseases/adhocs/14114coronaviruscovid19infectionsurveyukcharacteristicsrelatedtohavinganomicroncompatibleresultinthosewhotestpositiveforcovid1923december2021
https://www.ons.gov.uk/peoplepopulationandcommunity/healthandsocialcare/conditionsanddiseases/adhocs/14114coronaviruscovid19infectionsurveyukcharacteristicsrelatedtohavinganomicroncompatibleresultinthosewhotestpositiveforcovid1923december2021
https://doctors4covidethics.org/wp-content/uploads/2021/12/end-covax.pdf
https://www.canadiancovidcarealliance.org/wp-content/uploads/2021/12/The-COVID-19-Inoculations-More-Harm-Than-Good-REV-Dec-16-2021.pdf
https://www.canadiancovidcarealliance.org/wp-content/uploads/2021/12/The-COVID-19-Inoculations-More-Harm-Than-Good-REV-Dec-16-2021.pdf
https://www.medrxiv.org/content/10.1101/2021.05.03.21256520v1.full.pdf
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disease.17  

119. A bedrock principle of bioethics is “medical necessity”: no one can or should be forced 

to receive medical treatment or consume medical products they do not need.18 

120. In addition, all citizens of the United States – including citizens of California – have the 

right to refuse unwanted medical treatments under the U.S. and state constitutions and state and federal 

laws. 

121. Children between the ages 0-17 years of age are at little risk of severe COVID-19 disease 

and do not need these therapeutics or medical treatments.   

122. According to the CDC, children infected with COVID-19 or any of its variants have 

typically mild or no symptoms at all and are at a statistically zero risk of death.19  Thus any demonstrated 

harm to children from these injections outweighs any purported benefits. 

123. In fact, the mortality risk for children is lower for COVID-19 than it is for seasonal flu.20 

124. In California, as of January 21, 2022, the mortality rate for children ages 0-17 with 

COVID-19 was 0.01%.21   

c. Children Should Not Have to Sacrifice Their Health or Lives Protect Adults   

125. Another bedrock principle of bioethics prohibits the sacrificing of one individual to save 

the life of another. 

126. Neither schoolchildren nor schools are a primary source of COVID-19 spread.22    As the 
 

17 Indeed, in a highly questionable move, on September 1, 2021, the CDC quietly rewrote the definition of a “vaccine” 
from: “a product that stimulates a person’s immune system to produce immunity to a specific disease, protecting the person 
from that disease” to: “a preparation that is used to stimulate the body’s immune response against diseases.”  See 
Immunization, the Basics, Centers for Disease Control and Prevention, available at https://www.cdc.gov/vaccines/vac-
gen/imz-basics.htm. 
18 See e.g., Nuremberg Code (1947), 313 BMJ 1448 (1996) (“The voluntary consent of the human subject is absolutely 
essential. This means that the person...[is] able to exercise free power of choice, without the intervention of any element 
of...coercion.”); see also UNESCO Universal Declaration on Bioethics and Human Rights, Article 6(1). 
19 Makary, Think Twice Before Giving the COVID Vax to Healthy Kids – Based on the data to date, there’s no compelling 
case for it now (June 10, 2021) MedPage Today, available at: https://wwwmedpagetoday.com/opinion/marty-
makary/93029. 
20 See e.g., https:///www.cdc.gov/flu/about/burden/2017-2018-htm; https://www.cdc.gov/flu/spotlights/2019-2020/2019-
20-pediatirc-flu-deaths.htm. 
21 California Department of Public Health, Cases and Deaths Associated by Age Group, available at: 
https://covid19.ca.gov/state-dashboard/. 
22 National Center for Immunizations and Respiratory Diseases (NCIRD), Division of Viral Diseases: Science Brief: 
Transmission of SARS-CoV-2 in K-12 Schools and Early Care and Education Programs – Updated (updated July 9, 
2021), available at: https://www.cdc.gov/coronavirus/2019/-ncov/science/science-
briefs/transmission_k_12_schools.html. 

https://www.cdc.gov/vaccines/vac-gen/imz-basics.htm
https://www.cdc.gov/vaccines/vac-gen/imz-basics.htm
https://wwwmedpagetoday.com/opinion/marty-makary/93029
https://wwwmedpagetoday.com/opinion/marty-makary/93029
https://www.cdc.gov/flu/about/burden/2017-2018-htm
https://www.cdc.gov/flu/spotlights/2019-2020/2019-20-pediatirc-flu-deaths.htm
https://www.cdc.gov/flu/spotlights/2019-2020/2019-20-pediatirc-flu-deaths.htm
https://covid19.ca.gov/state-dashboard/
https://www.cdc.gov/coronavirus/2019/-ncov/science/science-briefs/transmission_k_12_schools.html
https://www.cdc.gov/coronavirus/2019/-ncov/science/science-briefs/transmission_k_12_schools.html
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CDC acknowledges, “staff-to-student and student-to-student transmission” is “not the primary means of 

exposure to SARS-Cov-2” among infected children, and numerous studies indicate that school children 

are not the primary sources of exposure to SARS-CoV-2 among adults in school settings.23  

127. In this case, because children are at admittedly little risk of experiencing more than mild 

symptoms to COVID-19, Respondents enacted their Requirement to “protect the lives” of adults within 

the LAUSD community by unethically using healthy children as a shield.   

128. However, by September 9, 2022, at the time of enactment of the Requirement, all adults 

working within the LAUSD community had either been vaccinated or had ample opportunity to be 

vaccinated themselves if they wanted to be, and many of them presumably had acquired natural 

immunity through prior COVID-19 exposure. 

129. If taking the COVID-19 vaccine products themselves do not protect adults from children, 

it is difficult to understand how forcing children to take the same failing to protect product would serve 

any public health purpose at all, including somehow protecting these same adults. 

d. Vaccines Are Not Necessary Where the Recipient Has Acquired Natural Immunity. 

130. In addition, in California, it is estimated that at least 20% of the population has already 

had and recovered from COVID-19, and thus already possess robust natural immunity.24   

131. Numerous studies confirm that natural immunity to COVID-19 gained from previous 

infection is far superior to any potential and temporary vaccine-conferred immunity from any of the 

COVID-19 vaccine products.25  

132. Despite this, Respondent LAUSD did not and does not provide any exemptions to the 

Requirement for students with natural immunity against COVID-19.  

 
23 Id. 
24 https://covid19.ca.gov/state-dashboard/ (as of January 30, 2022).  
25 See e.g., Gazit et. al, Comparing SARS-CoV-2 natural immunity to vaccine induced immunity: reinfections versus 
breakthrough infections (Aug. 25, 2021), available at: 
https://www.medrxiv.org/content/10.1101/2021.08.24.21262415v1.full.pdf. See also 
https://palexander.substack.com/p/breaking-news-while-vaccines-fail; https://noorchashm.medium.com/a-letter-of-
warning-to-fda-and-pfizer-on-the-immunological-danger-of-covid -19-vaccination-in-the-7d17d037982d; Heba 
Altarawneh et al., Protection afforded by prior infection against SARS-CoV-2 reinfection with the Omicron variant, Jan. 
6, 2022, available at:  https://www.medrxiv.org/content/10.1101/2022.01.05.22268782v1, (concluding that “[p]rotection 
afforded by prior infection in preventing symptomatic reinfection with Alpha, Beta, or Delta is robust, at about 90%. 
While such protection against reinfection with Omicron is lower, it is still considerable at nearly 60%. Prior-infection 
protection against hospitalization or death at reinfection appears robust, regardless of variant”). 

https://covid19.ca.gov/state-dashboard/
https://www.medrxiv.org/content/10.1101/2021.08.24.21262415v1.full.pdf
https://palexander.substack.com/p/breaking-news-while-vaccines-fail
https://www.medrxiv.org/content/10.1101/2022.01.05.22268782v1
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133. In addition, although the Vaccine Manufacturers themselves used the presence of 

antibodies found in their COVID-19 vaccinated trial participants as a key indicator of efficacy – i.e., 

that their vaccine products produced an antibody immune response – Respondent LAUSD also does not 

allow a naturally COVID-19 recovered student to establish the presence of antibodies in his/her body to 

show natural immunity to the virus. Respondent LAUSD simply assumes that “vaccinated students” 

have some type of protection or immunity simply for taking a COVID-19 vaccine product and does not 

require vaccinated students to test for any presence of antibodies, even though recent studies have shown 

that antibodies wane quickly in the months following COVID-19 vaccination. 

134.  The foundation-less assumptions and disparate treatment between vaccinated and 

naturally recovered but unvaccinated students continue, despite widespread evidence that the COVID-

19 vaccine products are not at all working as intended.  

e. Schoolchildren Are Particularly Susceptible to Life-Altering and Dangerous Medical 

Conditions after COVID-19 Injection. 

135. Worse, Respondents ignored all evidence available at the time Respondents enacted their 

Requirement showing that COVID-19 vaccine products presented a potentially serious risk of harm to 

students’ age cohort, including myocarditis and other heart-related issues.26   

136. Numerous studies indicated that young males under 30 years old have a far greater risk 

of myocarditis from the COVID-19 vaccine products than from the virus itself. 

137. In other countries, some COVID-19 vaccine products have already been halted for 

individuals under 30 years of age due to this acknowledged risk of myocarditis or other heart-related 

 
26 See, e.g., https://pubmed.ncbi.nlm.nih.gov/34849657/, Epidemiology of Acute Myocarditis/Pericarditis in Hong Kong 
Adolescents Following Comirnaty Vaccination, Chua et al., Clin Infect Dis Nov. 28, 2021 (“There is a significant 
increase in the risk of acute myocarditis/pericarditis following Comirnaty vaccination among Chinese male adolescents, 
especially after the second dose”); https://www.bmj.com/content/375/bmj-2021-068665, SARS-CoV-2 vaccination and 
myocarditis or myopericarditis: population based cohort study, Husby et al., British Medical Journal, Nov. 30, 2021 
(“Vaccination with mRNA-1273 was associated with a significantly increased risk of myocarditis or myopericarditis in 
the Danish population, primarily driven by an increased risk among individuals aged 12-39 years, while BNT162b2 
vaccination was only associated with a significantly increased risk among women”); https://jessicar.substack.com/p/a-
report-on-myocarditis-adverse-events, A Report on Myocarditis Adverse Events in the U.S. Vaccine Adverse Events 
Reporting System (VAERS) in Association with COVID-19 Injectable Biological Products, Jessica Rose PhD, MSc, BSc 
and Peter A. McCullough MD, MPH, Nov 2, 2021; 
https://www.ahajournals.org/doi/10.1161/CIRCULATIONAHA.121.056583;  
https://www.medrxiv.org/content/10.1101/2021.08.30.21262866v1.   

https://pubmed.ncbi.nlm.nih.gov/34849657/
https://www.bmj.com/content/375/bmj-2021-068665
https://jessicar.substack.com/p/a-report-on-myocarditis-adverse-events
https://jessicar.substack.com/p/a-report-on-myocarditis-adverse-events
https://www.ahajournals.org/doi/10.1161/CIRCULATIONAHA.121.056583
https://www.medrxiv.org/content/10.1101/2021.08.30.21262866v1
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damage. 27 

138. Other risks of harms from COVID-19 vaccine products known at the time of 

Respondents’ enactment of the Requirement included blood clots, concerning menstrual cycle 

disruptions, thrombocytopenia, organ damage, and death.28   

139. Even if such adverse effects were considered “rare” at the time of the Requirement’s 

enactment, evidence now suggests that such adverse effects are admittedly occurring far more 

commonly than originally suspected.  

140. According to the Vaccine Adverse Event Reporting System (“VAERS”), the 

CDC’s/FDA’s own system for reporting vaccine related adverse events, there are nearly 28,000 deaths 

attributed to COVID-19 vaccines and hundreds of thousands more of reported adverse events as of May 

6, 2022. Moreover, these staggering numbers do not even account for the significant and acknowledged 

underreporting factor for VAERS.29  

141. Despite evidence of significant harm, and clear data showing minimal if any benefit to 

this cohort, Respondents have still not vacated their Requirement, nor have they considered any less 

restrictive means for keeping the LAUSD community safe, other than forcing unapproved COVID-19 

vaccine products on children who do not want or need them and for many of whom these products are 

 
27 https://medicalxpress.com/news/2021-10-iceland-halts-moderna-jabs-heart-inflammation.html; 
https://medicalxpress.com/news/2021-10-sweden-halts-moderna-vaccine-young.html; 
https://medicalxpress.com/news/2021-11-germany-moderna-jab-under-30s;   https://medicalxpress.com/news/2021-11-
france-moderna-under-30s-rare-heart.html;  
28 See e.g., https://www.nih.gov/news-events/news-releases/covid-19-vaccination-associated-small-temporary-increase-
menstrual-cycle-length-suggests-nih-funded-study; https://www.canadiancovidcarealliance.org/wp-
content/uploads/2021/06/2021-06-15-children_and_covid-19_vaccines_full_guide.pdf (fertility concerns); . 
https://www.sciencedirect.com/science/article/pii/S2213333X21003929 (thromboembolism in women after vaccine). See 
also https://globalcovidsummit.org/news/thousands-of-physicians-and-scientists-reach-consensus-on-vaccinating-children-
and-natural-immunity, Over 15,000 Physicians and Scientists Reach Consensus on Vaccinating Children and Natural 
Immunity, Dec. 9, 2021 (Physicians and Medical Scientists Update Rome COVID Declaration with Overwhelming 
Evidence on Vaccinating Children and Natural Immunity, with links to multiple studies. 
29See https://vaersanalysis.info/2021/12/13/using-cms-whistleblower-data-to-approximate-the-under-reporting-factor-for-
vaers/, Using CMS Whistleblower Data to Approximate the Under-Reporting Factor for VAERS, Dec. 13, 2021; 
https://vaersanalysis.info/2021/12/14/using-cms-whistleblower-data-to-approximate-the-under-reporting-factor-for-vaers-
part-ii/, Using CMS Whistleblower Data to Approximate the Under-Reporting Factor for VAERS — Part II, Dec. 14, 
2021 (describing VAERS underreporting factor of 44.64); https://www.skirsch.com/covid/Deaths.pdf, Estimating the 
number of COVID vaccine deaths in America, By Steve Kirsch, Dr. Jessica Rose PhD, Mathew Crawford, Last update: 
December 24, 2021 (describing VAERS underreporting factor of 41); https://i-do-not-
consent.netlify.app/media/Pharmacovigilance%20VAERS%20paper%20FINAL_OCT_1_2021.pdf, Critical Appraisal of 
VAERS Pharmacovigilance: Is the U.S. Vaccine Adverse Events Reporting System (VAERS) a Functioning 
Pharmacovigilance System?, Jessica Rose, PhD, MSc, BSc, , J, for Clinical and Transl. Res., Oct. 2021 (describing 
delayed and deleted VAERS reports and other issues). 

https://medicalxpress.com/news/2021-10-iceland-halts-moderna-jabs-heart-inflammation.html
https://medicalxpress.com/news/2021-10-sweden-halts-moderna-vaccine-young.html
https://medicalxpress.com/news/2021-11-germany-moderna-jab-under-30s
https://medicalxpress.com/news/2021-11-france-moderna-under-30s-rare-heart.html
https://medicalxpress.com/news/2021-11-france-moderna-under-30s-rare-heart.html
https://www.nih.gov/news-events/news-releases/covid-19-vaccination-associated-small-temporary-increase-menstrual-cycle-length-suggests-nih-funded-study
https://www.nih.gov/news-events/news-releases/covid-19-vaccination-associated-small-temporary-increase-menstrual-cycle-length-suggests-nih-funded-study
https://www.canadiancovidcarealliance.org/wp-content/uploads/2021/06/2021-06-15-children_and_covid-19_vaccines_full_guide.pdf
https://www.canadiancovidcarealliance.org/wp-content/uploads/2021/06/2021-06-15-children_and_covid-19_vaccines_full_guide.pdf
https://www.sciencedirect.com/science/article/pii/S2213333X21003929
https://globalcovidsummit.org/news/thousands-of-physicians-and-scientists-reach-consensus-on-vaccinating-children-and-natural-immunity
https://globalcovidsummit.org/news/thousands-of-physicians-and-scientists-reach-consensus-on-vaccinating-children-and-natural-immunity
https://vaersanalysis.info/2021/12/13/using-cms-whistleblower-data-to-approximate-the-under-reporting-factor-for-vaers/
https://vaersanalysis.info/2021/12/13/using-cms-whistleblower-data-to-approximate-the-under-reporting-factor-for-vaers/
https://vaersanalysis.info/2021/12/14/using-cms-whistleblower-data-to-approximate-the-under-reporting-factor-for-vaers-part-ii/
https://vaersanalysis.info/2021/12/14/using-cms-whistleblower-data-to-approximate-the-under-reporting-factor-for-vaers-part-ii/
https://www.skirsch.com/covid/Deaths.pdf
https://i-do-not-consent.netlify.app/media/Pharmacovigilance%20VAERS%20paper%20FINAL_OCT_1_2021.pdf
https://i-do-not-consent.netlify.app/media/Pharmacovigilance%20VAERS%20paper%20FINAL_OCT_1_2021.pdf
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demonstrably unsafe and ineffective.  

142. Instead, on May 10, 2022, Respondents clung stubbornly to their belief that they, as a 

local school board, without any medical training or expertise at all, have the right to bypass the 

legislatively-prescribed process that CDPH, the actual public health agency responsible for mandating 

school vaccinations, would be required to follow, and locally mandate experimental injections for 

hundreds of thousands of students attending school within LAUSD. 

143. Respondents have utterly failed to take into account the evolving data available regarding 

the safety and efficacy of these COVID 19 products that are still in clinical trials to determine safety 

and efficacy. Any reasoned decision-making would necessarily take such data into account, because it 

has significantly changed since the initial enactment of the Requirement and continues to evolve. 

f. Respondents Are Requiring COVID-19 Vaccines in Order to Satisfy the Conditions of 

Their Receipt of Federal Funds. 

144. Casting an even darker shadow on Respondents’ decision to impose experimental 

COVID-19 vaccines on its students is Respondents’ receipt of billions of dollars in ESSER funding, 

which was specifically conditioned receipt upon implementation of certain COVID-19 safety measures, 

including forced masking, genetic testing, data collection, quarantining, contact tracing, and COVID-19 

vaccination efforts.  

145. To date, LAUSD has received over $4 billion dollars in ESSER Funds.  

146. The lack of any significant health benefit to students from these products, coupled with 

the known risks of harm and clear financial incentive presented by the ESSER funds, indicates that 

Respondents did not engage in any thoughtful, reasoned decision-making process at all, let alone the 

thoughtful reasoned process required for an agency engaging in quasi-legislative rule-making.  

147. The Requirement is not supported by any credible substantial evidence or rational 

evidentiary basis.  

148. Furthermore, in enacting their Requirement that forces LAUSD students to choose 

between an unlawful vaccination mandate that infringes upon their fundamental right to bodily 

autonomy or lose the right to a full and free public education, Respondents have violated rights of their 

students guaranteed under the California Constitution, including their right to education, privacy, bodily 
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integrity, personal liberty, and equal protection under the law.   

149. Respondents’ Requirement must be immediately declared unlawful and Respondents’ 

actions in attempting to enforce it enjoined.    

FIRST CAUSE OF ACTION 

(Writ of Mandate for Violation of Mandatory Duty, Proceeding Without or in Excess of 

Jurisdiction, Abuse of Discretion for Failure to Proceed in the Manner Required by Law, 

Code of Civ. Proc., §§ 1085, 1094.5) 

(All Petitioners v. All Respondents) 

150. Petitioners hereby incorporate by reference all preceding paragraphs as though set forth 

in full herein.  

151. A writ of traditional and/or administrative mandate is necessary in this case to bring 

Respondents’ actions into conformance with the law.  

152.  Respondents have acted in violation of their mandatory, ministerial statutory duties and 

wholly without, outside the scope of, and/or in excess of their lawful jurisdiction and authority, and/or 

have abused their discretion by failing to proceed in the manner required by law. 

A. Non-Delegation and the Ministerial Role of a School District Regarding New Vaccines 

153. To be valid, administrative action must be within the scope of authority conferred upon 

it.  (Terhune v. Super. Ct. (1998) 65 Cal. App. 4th 864, 872).  It is for the legislature to determine whether 

public school students should be vaccinated. (Abeel v. Clark (1890) 84 Cal. 226, 230).  

154. Under California law, there are only two bodies vested with the authority to require and 

add new childhood vaccinations as a condition for in-person instruction, the California Legislature and 

the CDPH.  As the rule-making authority in California, the California Legislature specifically delegated 

some of its authority regarding childhood school vaccinations to CDPH, which is now codified in the 

Health & Safety Code sections 120225-120480 (the “existing statutory scheme”).   

155. Under this existing statutory scheme, a school district’s ministerial role and authority 

with respect to this school vaccination requirement process is limited.  Specifically, under the existing 

statutory scheme, Respondents are a “governing authority” as defined under Health & Safety Code 

section 120335(a), charged with collecting the documentation necessary to establish that the relevant 
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students have taken the immunizations required by the Legislature under Health & Safety Code section 

120335(b)(1)-(10) or, once properly added by the CDPH, under section 120335(b)(11).  The governing 

body has related – but also quite limited -- ministerial duties under section 120375.  

156. Once the relevant immunization documentation is collected, Respondents have a further 

legal duty under the existing statutory scheme to “unconditionally admit” all students who have 

complied with the ten immunizations required for in-person classroom instruction or who have provided 

documentation establishing their exemptions to them.  (See Health & Safety Code section 120335(b), as 

further explained under Title 17 of the California Code of Regulations section 6025).   

157. By assuming the authority to actually add new school vaccination requirements, an 

authority that was never delegated to them by the Legislature, and by refusing to, or by stating their 

intent to refuse to  “unconditionally admit” students to in-person instruction within LAUSD who have 

complied with the ten immunizations required under the existing statutory scheme, Respondents have 

exceeded their jurisdiction, abused their authority, failed in their ministerial duties to act, and proceeded 

in a manner not authorized by law.  On this basis alone, their unlawful Requirement must be vacated.  

B. Exceeding and Abusing the Scope of Their Permissive Authority 

158.  Respondents nevertheless contend that they have the power under section 35160 of the 

Education Code to require that students comply with their vaccine Requirement to attend in-person 

schooling within LAUSD.  Petitioners dispute that Respondents have this authority and contend that 

section 35160 does not provide permission or give cover for Respondents’ illegal actions in adopting a 

new vaccine Requirement as a “pre-condition to accessing LAUSD facilities” and further that their 

Requirement is fully pre-empted by the detailed rules of the existing statutory scheme regarding 

childhood immunizations for school admittance and in-person instruction under the applicable sections 

of the Health & Safety Code and the rules regarding independent study and student exclusion from 

campus under the applicable sections of the Education Code.   

159. Specifically, Education Code section 35160 allows the governing board of a school 

district “to initiate and carry on any program, activity, or otherwise act in any manner,” however, a board 

may only do so as long as such actions are “not in conflict with or inconsistent with, or pre-empted 

by, any state law.”   



 

35 
SECOND AMENDED PETITION AND COMPLAINT 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

160. When the state Legislature has spoken on a particular issue, local governments are not at 

liberty to take a conflicting course of action. (Costa Mesa City Employees Assn. v. City of Costa Mesa 

(2002) 209 Cal.App.4th 298, 310). Pre-emption exists where a local regulation duplicates, contradicts, 

or enters an area fully occupied by general law, either expressly or impliedly. (Sherwin-Williams, 4 

Cal.4th at 897-898). Local regulation enters an area fully occupied by general law when the Legislature 

has expressly manifested its intent to fully occupy the subject matter at hand or when it has impliedly 

done so. (O’Connell v. City of Stockton (2007) 41 Cal.4th 1061, 1068; City of Los Angeles v. 2000 Jeep 

Cherokee (2008) 159 Cal. App. 4th 1272, 1276).  

161. Here, Respondents’ new vaccine Requirement, as well as the consequential removal and 

exclusion of non-complying students completely and permanently from in-person instruction and/or 

LAUSD facilities, benefits, and services like extracurricular activities provided to other fully admitted 

students, directly conflicts with, is inconsistent with, and/or is pre-empted by the existing statutory 

scheme as well as numerous other State and Federal laws as herein described. 

Conflicts and Inconsistencies with the Existing Statutory Scheme 

162. First, Respondents’ new vaccination Requirement directly conflicts with, is inconsistent 

with, and/or is fully pre-empted by the existing statutory scheme governing school immunization 

requirements for in-person classroom instruction.   (Health & Safety Code §§120225 et seq.) 

163. In the existing statutory scheme, the California Legislature provided an enumerated list 

of ten (10) childhood immunizations required for in-person admittance or advancement in California 

public and private schools.  (Health & Safety Code § 120335(b)(1)-(10)).  COVID-19 injections are not 

on this enumerated list.  

164. Any new immunization requirements other than the ten enumerated immunizations 

currently listed in section 120335(b)(1)-(10) may only be added either through the legislative process 

via an amendment to Health & Safety Code section 120335(b) or by the CDPH pursuant to Health and 

Safety Code section 120335(b)(11).  

165. Moreover, under Health and Safety Code section 120338, if any new vaccine is added to 

the childhood schedule by the CDPH, both medical and personal belief exemptions must be allowed. 

166. Here, Respondents’ Requirement is fully pre-empted by the existing statutory scheme 
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because the existing statutory scheme includes an express provision that governs the very topic that 

Respondents seek to regulate by its local Requirement: that of adding a new vaccination requirement as 

a condition for in-person schooling. (Health & Safety Code, §120335(b)(11). Indeed, section 

120335(b)(11) already anticipates a time when a new vaccination requirement might be needed from 

time to time, such as during an infectious disease outbreak like the current COVID-19 outbreak. 

167. The Requirement is also inconsistent with and/or directly conflicts with various other 

requirements of this existing statutory scheme and is pre-empted on this basis as well, including:  

a. Unconditional Admittance to In-Person Instruction:  Health & Safety Code section 

120335(b), as further explained under Title 17 of the California Code of Regulations 

section 6025, dictates that, as a governing authority, Respondents are required to 

“unconditionally admit” all students who have complied with the existing ten enumerated 

immunization requirements of section 120335(b)(1)-(10).  Students being denied access 

to LAUSD facilities for not complying with an additional vaccine Requirement are not 

unconditionally admitted. Being “admitted” in LAUSD is meaningless if one cannot 

actually go to the school to receive instruction and services available generally to the 

student body and/or participate in extra-curricular activities, programs and facilities 

provided on campus through public funds, and to state otherwise is disingenuous.  

Moreover, various provisions within the existing statutory scheme make it clear that the 

existing statutory scheme is concerned with immunizing students against serious 

childhood infectious diseases to allow the student access to in-person classroom 

instruction and in-person services (See e.g. Health & Safety section 120335(f))[ “This 

section does not apply to a pupil in a home-based private school or a pupil who is enrolled 

in an independent study program pursuant to Article 5.5 (commencing with Section 

51745) of Chapter 5 of Part 28 of the Education Code and does not receive classroom-

based instruction.” ]) (emphasis added).  See also Serrano v. Priest (1971) 5 Cal.3d 584, 

607) (reinforcing that an education means “in-person education”).  Respondents’ 

Requirement directly interferes with and conflicts with these statutory rights to access in-

person classroom-based instruction once the student complies with the terms of the 
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existing statutory scheme.  

b. Procedural Requirements of 120335(b)(11):  Second, Respondents’ Requirement is 

inconsistent with the various requirements of section 120335(b)(11) for adding a new 

vaccine to the childhood immunization schedule.   

c. Personal Belief Exemptions:  Third, Respondents’ Requirement directly conflicts with 

and/or is inconsistent with Health & Safety Code section 120338, which requires that 

personal belief exemptions be allowed for any new vaccine requirement beyond the 

enumerated ten.   The Requirement does not allow medical and personal belief 

exemptions, and Respondents have, in fact, misled Petitioners and other LAUSD families 

on the law regarding the requisite availability of personal belief exemptions for new 

vaccination requirements, in a highly unethical move to coerce more LAUSD students to 

comply with their Requirement.   

d. Public Participation and Fact-Finding: Fourth, the Requirement is inconsistent with and/or 

directly conflicts with the substantive and procedural agency fact-finding and public 

participation requirements of the APA, a process that would need to be followed by the 

CDPH, the proper agency to determine school vaccination requirements, before CDPH 

could itself impose any new vaccinations on students as a condition to in-person 

classroom-based instruction.   

168. Due to these numerous inconsistencies and direct conflicts with the existing statutory 

scheme, Respondents’ vaccine Requirements cannot co-exist at the local level. In fact, to avoid 

inconsistent vaccination requirements throughout California school districts, the Legislature has 

indicated, both expressly and impliedly, its intent that the existing statutory scheme fully occupies the 

area of vaccination requirements for in-person schooling throughout California, leaving no room for 

local regulation on the same topic. (See Sen. Jud. Com. Analysis of Sen. Bill No. 277 (2015-2016 Reg. 

Sess.) (April 22, 2015), pp. 13, 18) (indicating that school vaccination requirements should be applied 

state-wide, and not district-by-district or community-by-community); Ed. Code § 49405 [“The control 

of smallpox is under the direction of the State Department of Health Services, and no rule or regulation 

on the subject of vaccination shall be adopted by school or local health authorities.” (Emphasis 
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added)]); Cal. Code Regs. tit 17, § 6025) (requiring a student’s unconditional admission to in-person 

school if the student has complied with the required childhood vaccination requirements of the statutory 

scheme or has provided documentation of an approved exemption).30 

169. Respondents also cannot escape pre-emption of their vaccine Requirement simply by 

mischaracterizing and camouflaging their own local vaccination requirement as a “placement decision” 

to this Court.   Indeed, the Requirement drafted and adopted by Respondents themselves is specifically 

entitled “Resolution Requiring COVID-19 Vaccinations for Eligible Students.”  (Exhibit A), and 

their May 10, 2022 vote to delay this Requirement until July 2023 also states that they are imposing a 

“student vaccination requirement” or a “vaccine mandate” as a “pre-condition to accessing LAUSD 

facilities” and “in-person instruction.” (Exhibit D).  Respondents’ own characterization of its 

Requirement as a school vaccine requirement and not a “placement decision,” should be dispositive to 

this Court, and Respondents’ Requirement consequently declared both field and conflict pre-empted by 

the existing statutory scheme. 

C. Inconsistencies and Direct Conflicts with Other State and Federal Laws 

170.  Respondents’ Requirement and its punitive consequences of removing non-complying 

students to independent study or home-based study programs, as well as excluding students from in-

person services and benefits given to other admitted students, is also inconsistent with, in direct conflict 

with, and/or pre-empted by other state law requirements regarding independent study.   

171. Specifically, the Requirement is inconsistent with and/or directly conflicts with 

Education Code sections 51746, 51747, 51749.5, 51749.6 and California Code of Regulations title 5, 

section 11700, subs (d)(2)(A), which regulate a student’s placement into independent study and indicate 

that independent study must not be forced, coerced or made mandatory.  

172. Education Code section 51749.5(a)(12), for example, states that a “pupil shall not be 

required to enroll in [independent study] courses. This prohibition is repeated in Education Code section 

51749.6(a)(6), which states that “enrollment in [independent study] is an optional educational alternative 

in which no pupil may be required to participate.” 

 
30 See also SDUSD Decision, Exhibit B pp. 3-4 (“The statutory scheme leaves no room for each of the over 1,000 individual 
school districts to impose a patchwork of additional vaccine mandates.”) 
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173. The Requirement is also inconsistent and/or directly conflicts with Education Code 

section 51746, which states that children in independent study must be given the same access to services 

and resources as in-person education. LAUSD’s Requirement completely denies all access to athletics, 

band, music, theater, drill activities, after school on-campus enrichment programs and all on-campus 

programs, facilities, services and resources to children not complying with the Requirement and coerced 

into independent study programs. This is a far cry from the “same access” delineated by the code.  

174. The Requirement is also inconsistent and/or directly conflicts with Education Code 

sections 51749.5(a)(4)(A) and 51747(c), which dictate that an independent study program must be at 

the same level of quality as in-person school.  There is no comparison between in-person school and 

independent study. One is free public in person education, with free access to all campus facilities and 

services, and the other is an online unsupervised education program at home with no access to facilities, 

comprehensive instruction, or services that cannot be said to meet those same standards.  In fact, the 

Requirement itself acknowledges this undeniable fact, admitting the following: 

 “Children learn best when physically present in the classroom. But children get 

much more than academics at school. They also learn social and emotional skills 

at school, get healthy meals and exercise, mental health support, and other 

services that cannot be easily replicated online.”  (See Exhibit A).  

175. The Requirement is also inconsistent with or directly conflicts with other statutory 

requirements that dictate under what circumstances a school may remove, expel, or suspend a student 

from the premises for defiance or for suffering from an infectious or contagious disease, as set forth 

under Education Code sections 48900, 48910, 49451, 48213, and Health and Safety Code section 

120230.   

176. The Requirement is further inconsistent with, in direct conflict with, and/or pre-empted 

by state law and regulations that prohibit discrimination on the basis of medical condition, national 

origin, or genetic information, including denial of full and equal access to the benefits any program or 

activity funded by or receiving financial assistance from the state on the basis of such medical condition, 

national origin, or genetic information. (See, e.g., Govt. Code, § 11135). 

177. Finally, the Requirement is inconsistent with, in direct conflict with, and otherwise pre-
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empted by federal EUA law, which requires the right to informed consent, the right to be free from 

coercion in deciding whether to accept the experimental product, and the option to freely refuse to take 

EUA and experimental products. (21 U.S.C. § 360bbb-3; 45 C.F.R. § 46 et seq.). 

178. Despite these clear inconsistencies with, direct conflicts with, and pre-emption by 

existing state and federal laws, as of the date of the filing of this Amended Petition, Respondent LAUSD 

still has not vacated or rescinded its Requirement. 

179. Petitioners and their members within LAUSD who have not submitted to the 

Requirement and do not intend to submit to the Requirement have been, are being, and will continue to 

be harmed by Respondents’ actions by, inter alia, being denied or actively threatened with the denial of 

their ongoing in-person education and services and removal to independent study involuntarily in July 

of 2023 or at any other time Respondents elect to fully enforce the Requirement, denial of in-person 

class participation, denial of participation in extracurricular activities, and exclusion from all other 

benefits and services attached to in-person education within LAUSD and on campus resources, services 

and facilities that are otherwise given to other students within LAUSD who have complied with the 

Requirement or who are conditionally admitted without need to comply with the Requirement.  

180. Petitioners and their members within LAUSD for whom they bring their lawsuit have no 

administrative remedy and no adequate remedy at law and will be irreparably harmed if the Court does 

not grant the requested writ relief and enjoin Respondents from enforcing the Requirement. 

181. This action is seeking to enforce an important right affecting the public interest. 

Therefore, Petitioners should recover their costs and legal fees under section 1021.5 of the Code of Civil 

Procedure. 

SECOND CAUSE OF ACTION 

(Writ of Mandate for Arbitrary and Capricious Agency Action, Abuse of Discretion,  

and Failure to Justify the Decision, Code Civ. Proc., § 1085)  

(All Petitioners v. All Respondents) 

182. Petitioners hereby incorporate by reference all preceding paragraphs as though set forth 

in full herein.  

183. Petitioners contend that Respondents did not have the power to adopt the Requirement 
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and that such power was preempted by the detailed rules regarding childhood immunizations set forth 

in the existing statutory scheme set forth in the applicable provisions of the Health and Safety Code, as 

well as the exclusion of children from in-person instruction and placement into independent study 

programs under the applicable Education Code provisions.  

184. Even if Respondents did have such power, they had to follow a reasoned decision-making 

process that considered all relevant factors and evidence associated with their proposed action.  

185. Respondents violated those requirements, and acted arbitrarily and capriciously, and 

abused their discretion by engaging in the actions alleged above, including but not limited to failing to 

cite any specific medical or scientific  studies or data – either locally or abroad – justifying such a 

requirement based on actual local data or conditions; failing to take into consideration natural immunity; 

failing to consider children’s particular health risks from COVID-19; failing to consider and track 

children’s particular health risks from COVID-19 vaccination as such data evolved over time; failing to 

consider alternative and lesser restrictive and actually effective means for preventing transmission of 

COVID-19 and/or “keeping campuses safe”; among other things.  Indeed, Respondents simply decided 

that they wanted a fully vaccinated student body—for whatever reason—and then voted to make it 

happen, ignoring any evidence that did not support their pre-determined decision and failing to re- 

evaluate existing and evolving data over the last year and a half as the safety and efficacy of these 

experimental injections have continued to be investigated pursuant to Federal requirements.  

186. Section 1085 of the Code of Civil Procedure gives the Court authority to set aside quasi-

legislative agency action that is arbitrary and capricious, such as Respondents’ adoption of the 

Requirement because the government did not follow a reasoned decision-making process. Respondents’ 

actions in adopting the Requirement qualify for such set aside for the reasons stated herein.  

187. Petitioners’ members within LAUSD who have not submitted and do not intend to submit 

to the Requirement have been, are being, and will continue to be harmed by Respondents’ actions by 

being denied or threatened with denial of access to in-person education, services, resources and facilities 

and removal to independent study involuntarily and/or exclusion from campus in July of 2023 or at any 

time Respondents elect to fully enforce their Requirement, and excluded from other in-person services, 

facilities, resources and activities granted to other students, including participation in extracurricular 
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activities, who have complied with or are conditionally admitted without need to comply with the 

Requirement.  

188. Petitioners and their members within LAUSD for whom they bring their lawsuit have no 

administrative remedy and no adequate remedy at law and will be irreparably harmed if the Court does 

not grant the requested writ relief and enjoin Respondents from enforcing the Requirement.  

189. This action is seeking to enforce an important right affecting the public interest. 

Therefore, Petitioners should recover their costs and legal fees under section 1021.5 of the Code of Civil 

Procedure. 

THIRD CAUSE OF ACTION 

(Declaratory and Injunctive Relief, Code Civ. Proc., §§ 527, 1060) 

(Pre-emption and Conflicts with Existing Law) 

(All Plaintiffs v. All Defendants) 

190. Petitioners hereby incorporate by reference all preceding paragraphs as though set forth 

in full herein.  

191. Respondents contend that they have the power under Article IX of the California 

Constitution and section 35160 of the Education Code to require that students receive a COVID-19 

vaccine to attend in-person schooling within LAUSD. Petitioners dispute that Respondents have this 

authority and further contend that this authority was pre-empted by the detailed rules and procedures 

regarding childhood immunizations for school attendance and admittance contained in the existing 

statutory scheme and codified in the Health and Safety Code sections 120325 et. seq. and the rules and 

procedures related to independent study and exclusion from campus in the Education Code as 

hereinabove described. 

192. Education Code section 35160 allows governing boards of a school district “to initiate 

and carry on any program, activity, or otherwise act in any manner,” however, it may only do so as long 

as such actions are “not in conflict with or inconsistent with, or pre-empted by any state law.”  

193. When the state Legislature has spoken on a particular issue, local governments are not at 

liberty to take a conflicting course of action. (Costa Mesa City Employees Assn. v. City of Costa Mesa 

(2002) 209 Cal.App.4th 298, 310). Pre-emption exists where a local regulation duplicates, contradicts, 
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or enters an area fully occupied by general law, either expressly or impliedly. (Sherwin-Williams, 4 

Cal.4th at 897-898). Local regulation enters an area fully occupied by general law when the Legislature 

has expressly manifested its intent to fully occupy the subject matter at hand or when it has impliedly 

done so. (O’Connell v. City of Stockton (2007) 41 Cal.4th 1061, 1068; City of Los Angeles v. 2000 Jeep 

Cherokee (2008) 159 Cal. App. 4th 1272, 1276).  

194. Here, the Legislature has created an existing statutory scheme, codified in dozens of 

sections of the Health & Safety Code, which fully occupies the field of childhood immunizations as 

requirements for in-person education. (Health & Safety Code, §§120225-120480; see also §120335(f) 

[school vaccination requirements do not apply to home-based or independent study programs)]).  

195. Indeed, the existing statutory scheme includes an express provision that governs the very 

topic that Respondents seek to regulate by its local Requirement: that of adding a new vaccination 

requirement as a condition for in-person schooling. (Health & Safety Code, §120335(b)(11). Section 

120335(b)(11) already anticipates a time when a new vaccination requirement might be needed from 

time to time, such as during an infectious disease outbreak like the current COVID-19 outbreak. 

196. The Legislature has also indicated, both expressly and impliedly, its intent that the 

existing statutory scheme fully occupies the area of vaccination requirements for in-person schooling, 

leaving no room for local regulation on the same topic. (See Sen. Jud. Com. Analysis of Sen. Bill No. 

277 (2015-2016 Reg. Sess.) (April 22, 2015), pp. 13, 18) (indicating that school vaccination 

requirements should be applied state-wide, and not district-by-district or community-by-community); 

Ed. Code § 49405 [“The control of smallpox is under the direction of the State Department of Health 

Services, and no rule or regulation on the subject of vaccination shall be adopted by school or local 

health authorities.” (Emphasis added)]); Cal. Code Regs. tit 17, § 6025) (requiring a student’s 

unconditional admission to in-person school if the student has complied with the required childhood 

vaccination requirements of the statutory scheme or has provided documentation of an approved 

exemption).   

197. The Requirement is also fully pre-empted because it is inconsistent with and/or in direct 

conflict with the requirements of the existing statutory scheme, including but not limited to specific 

requirements set out in Health and Safety Code, sections 120335(b)(11) and 120338. 
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198. The Requirement is also inconsistent with and/or directly conflicts with Education Code,  

sections 51746, 51747, 51749.5, 51749.6; California Code of Regulations Title 5, section 11700, subs 

(d)(2)(A), which regulates a student’s placement into independent study and indicate that independent 

study must not be coerced; and California Code of Regulations Title 17, section 6025, which provides 

that schools shall give unconditional admittance to in-person schooling once a student complies with 

the existing statutory scheme’s mandatory immunization requirements or has received the applicable 

medical or personal belief exemptions as provided by law.  

199. The Requirement is also inconsistent with the substantive and procedural agency fact-

finding and public participation requirements of the APA, which would need to be followed by the 

CDPH as the sole agency having the authority to add a new vaccine requirement under the existing 

statutory scheme. 

200. The Requirement is also inconsistent with or directly conflicts with other requirements 

governing when a school may remove a student from the premises as set forth under Education Code 

sections 48900, 48910, 49451, 48213, and Health and Safety Code section 120230.   

201. The Requirement is further inconsistent with, in direct conflict with, and/or pre-empted 

by state law and regulations that prohibit discrimination on the basis of medical condition, national 

origin, or genetic information, including denial of full and equal access to the benefits any program or 

activity funded by or receiving financial assistance from the state on the basis of such medical condition, 

national origin, or genetic information. (See, e.g., Govt. Code, § 11135). 

202. Finally, the Requirement is inconsistent with, in direct conflict with, and otherwise pre-

empted by federal EUA law, which requires the right to informed consent and the option to refuse EUA 

and experimental products. (21 U.S.C. § 360bbb-3; 45 C.F.R. § 46 et seq.). 

203. Despite these clear inconsistencies with, direct conflicts with, and pre-emption by 

existing state and federal laws, as of the date of the filing of this Amended Petition, Respondent LAUSD 

still has not vacated or rescinded its Requirement. 

204. Respondents’ actions have already caused and will continue to cause irreparable harm to 

Petitioners and their individual members within LAUSD who have not submitted to the Requirement 

and do not intend to submit to the Requirement in that the unlawful Requirement denies or threatens to 
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deny in-person education and/or other benefits and privileges given to other students within LAUSD 

who have complied with the Requirement, or who are conditionally admitted without need to comply 

with the Requirement, including full participation in all extracurricular activities, services and facilities 

offered within LAUSD.  

205. Petitioners and their members within LAUSD who have not submitted to the 

Requirement and do not intend to submit to the Requirement have no administrative remedy or adequate 

remedy at law and will suffer irreparable harm if the Court does not declare the Requirement unlawful. 

Thus, Petitioners seek preliminary and permanent injunctive relief enjoining Respondents from 

enforcing the Requirement.  

206. Petitioners also seek a declaration from this Court that the existing statutory scheme 

created by the Legislature to add a vaccine requirement as a condition to attend school fully occupies 

the field of K through 12 vaccine requirements, precluding individual districts from unilaterally 

requiring new vaccines for children outside of this scheme, as Respondents have done. 

207. Petitioners further seek a finding and declaration from this Court that Respondents’ 

Requirement is inconsistent with and/or in direct conflict with, the existing statutory scheme’s 

Legislatively enacted requirements for allowance of both medical and personal belief exemptions for all 

new vaccine requirements, and for satisfying the due process requirements of the APA. 

208. Petitioners also request a declaration of school children’s and their parents’ / guardians’ 

rights to refuse involuntary placement in independent study programs (Ed. Code, §§ 51749.5, 51747; 

51746; 51749.5; 51749.6; Cal. Code Regs., tit 5, § 11700, subs (d)(2)(A)), and tit 17 § 6025); to informed 

consent; and to refuse emergency authorized and experimental products under 21 U.S.C. section 

360bbb-3 and related federal regulations. 

209. Declaratory relief is proper to seek interpretation of statutes governing an administrative 

agency, as opposed to review of specific agency decision, and an actual and present controversy exists 

with respect to the disputes between Petitioners and Respondents as alleged above (Code Civ. Proc., § 

1060).  

210. Absent declaratory and injunctive relief, Respondents’ actions will continue to cause 

irreparable harm to Petitioners and their individual members within LAUSD who do not submit to 
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Respondents’ unlawful Requirement.  

211. This action is seeking to enforce an important right affecting the public interest. 

Therefore, Petitioners should recover their costs and legal fees under section 1021.5 of the Code of Civil 

Procedure. 

FOURTH CAUSE OF ACTION 

(Declaratory and Injunctive Relief, Code Civ. Proc. §§ 527, 1060) 

(Violation of Right to Privacy) 

(All Plaintiffs v. All Defendants) 

212. Petitioners hereby incorporate the preceding paragraphs as though set forth fully herein.  

213. Many of Petitioners’ members have chosen not to comply with the unlawful Requirement 

and do not intend to comply with the Requirement. They object to the forced medical treatments 

themselves, and/or object to being compelled to have their children comply with the Requirement, which 

may have dire health consequences for their otherwise young, healthy children, up to and including 

death.  

214. Individuals have a right to privacy under the California Constitution. This state law 

privacy right, which was added to the California Constitution by voters in 1972, is far broader than the 

right to privacy under the federal Constitution. It is the broadest privacy right in America and has been 

interpreted by the California Supreme Court to protect both the right to informational privacy and to 

bodily integrity. (Robbins, supra, 38 Cal.3d 199, 212). 

215. LAUSD students have a legally protected privacy interest in their bodily integrity and 

their medical information. They also have the fundamental right to refuse unwanted medical treatments. 

(Bartling, supra, 163 Cal.App.3d 186, 195; see also Cruzan v. Dir. Mo. Dep’t of Health (1990), 497 

U.S. 261, 278)).  

216. LAUSD students’ expectation of medical privacy, bodily autonomy, and freedom from 

bodily invasion is reasonable.  

217. Respondents’ Requirement constitutes a serious invasion of those privacy rights, as 

alleged above.  

218. LAUSD students also have a fundamental right to a free public education under the 
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California Constitution. (Cal. Const., Article IX).  

219. When receipt of a public benefit is conditioned upon the waiver of a constitutional right, 

the government bears a heavy burden of demonstrating the practical necessity for the limitation. 

(Robbins, supra, 38 Cal.3d 199, 212). 

220. Although Respondents argue that the Requirement serves a compelling interest, there are 

feasible and effective alternatives to controlling the spread of COVID-19 that have a lesser impact on 

privacy interests, particularly where none of the COVID-19 vaccine products prevent infection or 

transmission of COVID-19 or any of its variants and may even increase susceptibility to the Delta and 

Omicron variants. To be clear, COVID-19 injections do not abate, limit, lessen, mitigate or slow the 

spread. They do not confer any immunity at all. Indeed, the prevailing science suggests the opposite. 

Respondents have no legitimate compelling interest in enacting the Requirement. 

221. Furthermore, the long line of case law implicating the right to privacy in the compulsory 

vaccination setting does not apply in this lawsuit for several reasons. First, those cases involved 

vaccinations already enumerated in Health & Safety Code section 120335. The LAUSD students have 

already complied with section 120335 vaccination laws and these laws do not include a COVID-19 

injection.  Second, those cases involved vaccination products that had been on the market for decades 

and were not under an EUA, unlike the COVID-19 injections. The COVID-19 injections are novel, have 

a completely different formulation than traditional vaccines, and are still under an EUA. Third, unlike 

the ten enumerated vaccinations listed in Health & Safety Code section 120335, the COVID-19 

injections have caused more deaths and adverse events than any other vaccine in the history of this 

country.  Fourth, there is not enough safety data on these COVID-19 injections to support a mandate. 

What little safety data that has been released is disturbing and very concerning. Fifth, the entire basis 

for requiring the ten enumerated vaccinations for children, as discussed in detail in the legislative history 

of Health & Safety Code section 120335, was that those vaccinations purportedly conferred immunity. 

Here, the COVID-19 injections do not.  

222. LAUSD children have been given no real choice regarding these COVID-19 injections 

and, therefore, there is a direct impact on their right privacy and right to refuse this unwanted product. 

The law does not require that Respondents forcibly grab children, hold them down and stab them with 
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a COVID-19 infused needle to show a violation of the right to privacy.  If that were the case, then 

anything short of Nazi-like concentration camps would be permissible under the law.  Those who were 

held by gunpoint to walk themselves into the gas chamber in Nazi Germany may have walked in without 

being dragged; however, to say that they chose their fate is not only flawed but just plain offensive.  

223. Respondents are forcing LAUSD children to get the COVID-19 injections if they want 

to maintain their right to free in-person education. Forcing schoolchildren to make the Hobbesian 

“choice” between gnawing off their arm or gnawing off their leg is no choice at all. And so, while 

students may refuse to succumb to the COVID-19 injections, their fundamental right to refuse a medical 

product is in fact severely impacted, because the direct consequence is the denial of their right to 

education.  

224. Moreover, Respondents have not offered educational alternatives for these students. 

Respondents have denied total access to all extracurricular on-campus activities, facilities, programs and 

services. And, Respondents are forcing at home independent study, which they are not permitted to do 

by law. Education Code sections 51749.5(a)(12) and 51749.6(a)(6) both prohibit a school district from 

forcing, mandating or coercing a student into independent study.   

225. Petitioners desire a judicial declaration that the Requirement is unconstitutional because 

it violates LAUSD students’ right to privacy under the California Constitution. 

226. A judicial determination of these issues is necessary and appropriate because such a 

declaration will clarify the parties’ rights and obligations, permit them to have certainty regarding those 

rights and potential liability, and avoid a multiplicity of actions.  An actual and present controversy 

exists with respect to the disputes between Petitioners and Respondents as alleged above (Code Civ. 

Proc., § 1060).  

227. Respondents have harmed and continue to harm Petitioners’ members within LAUSD, 

as alleged above.  

228. Petitioners’ members have no adequate remedy at law and will suffer irreparable harm if 

the Court does not declare the Requirement unconstitutional and enjoin its enforcement. Thus, they seek 

preliminary and permanent injunctive relief enjoining Respondents from enforcing the Requirement. 

/ / / 
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229. This action is seeking to enforce an important right affecting the public interest, justifying 

an award of attorneys’ fees under section 1021.5 of the California Code of Civil Procedure. 

FIFTH CAUSE OF ACTION 

(Declaratory and Injunctive Relief, Code Civ. Proc., §§ 527, 1060) 

(Violation of Article IX of the California Constitution) 

(All Plaintiffs v. All Defendants) 

230. Petitioners hereby incorporate each of the foregoing paragraphs as though fully set forth 

herein.  

231. Article IX, section 1, of the California Constitution provides: “A general diffusion of 

knowledge and intelligence being essential to the preservation of the rights and liberties of the people, 

the Legislature shall encourage by all suitable means the promotion of intellectual, scientific, moral, and 

agricultural improvement.”  

232. Article IX, section 5 of the California Constitution provides: “The Legislature shall 

provide for a system of common schools by which a free school shall be kept up and supported in each 

district at least six months in every year.”  

233. By implementing its Requirement, Petitioners are denying LAUSD students their 

fundamental right to an education that provides a “general diffusion of knowledge and intelligence 

essential to the preservation of the rights and liberties of the people” and ensures the opportunity to meet 

the state of California’s standards, to develop the skills and capacities necessary to achieve economic 

and social success, and to participate meaningfully in society. 

234. By preventing unvaccinated students from either entering LAUSD campuses for in- 

person instruction and use of its publicly funded facilities and/or participating in extracurricular 

activities in those publicly funded facilities or other in-person services, resources and benefits that form 

a fundamental part of a student’s education, Respondents have interfered, to the detriment of California 

schoolchildren and their families, with the state’s “system of common schools by which a free school 

shall be kept up and supported in each district at least six months in every year.” 

235. While Article IX does not delineate specific outcome standards for education, the 

California Legislature and courts interpret the right to free education to mean in-person education with 
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one uniform school system.   

236. Actual exclusion from the classroom is a direct denial of Article IX’s right to free 

education.  Serrano v. Priest (1971) 5 Cal.3d 584, 607 (“surely the right to an education today means 

more than access to a classroom”).   

237. “The term ‘system’ as in article IX, section 5, implies a unity of purpose as well as an 

entirety of operation, and the direction to the legislature to provide a system of common schools means 

one system which shall be applicable to all the common schools within the state.”  (See Campaign for 

Quality Education v. State of California (2016) 246 Cal.App.4th 896, 905, 909; Serrano v. Priest, supra, 

5 Cal.3d at 595-596).  

238. Forcing students who fail to receive the COVID-19 injections into independent study, or 

otherwise “excluding” them from campus is not lawful and is a direct violation of the Education Code 

and Code of Regulations. This is precisely why there are several different provisions in both the 

Education Code and Code of Regulations that articulate the rules for this type of at-home program and 

prohibit school districts from forcing it upon children. Therefore, shifting and forcing students to 

independent study and/or excluding them from campus facilities is a direct and outright denial of 

education.  

239. Removing students from in person classroom-based instruction and/or denying them 

access to in-person classroom-based instruction for defying Respondents’ Requirement is also not lawful 

and is in direct violation of the Education Code and Health and Safety Code sections that define and 

provide specific parameters as to when a school or district may suspend, expel, or otherwise remove a 

student from a classroom-based instruction or from school facilities.  (Ed. Code §§48900, 48910, 48213, 

49451; Health & Safety Code § 120230).  

240. The alleged government interest in protecting the LAUSD community against COVID-

19 or any of its variants does not justify this significant infringement on LAUSD students’ constitutional 

right to in-person education. This is particularly true given the facts as alleged, above, that there are less 

restrictive means of addressing this governmental interest, and that the COVID-19 vaccine products are 

neither safe nor effective.  

241. Respondents’ Requirement and other associated discriminatory policies recited herein 
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are significantly broader than necessary to serve the alleged government interest in protecting the 

LAUSD community against COVID-19 and any of its variants and are also enforced and enacted 

arbitrarily with little to no connection between the restrictions placed and the claimed interest protected. 

242. Respondents’ Requirement and other associated discriminatory policies recited herein 

are not narrowly tailored to minimize infringements on the fundamental educational rights of LAUSD 

students.  

243. Petitioners desire a judicial declaration that the Requirement is unconstitutional because 

it violates LAUSD students’ right to a free and public education under the California Constitution. 

244. A judicial determination of these issues is necessary and appropriate because such a 

declaration will clarify the parties’ rights and obligations, permit them to have certainty regarding those 

rights and potential liability, and avoid a multiplicity of actions.  An actual and present controversy 

exists with respect to the disputes between Petitioners and Respondents as alleged above (Code Civ. 

Proc., § 1060).  

245. Respondents have harmed and continue to harm Petitioners’ members within LAUSD, 

as alleged above.  

246. Petitioners’ members have no adequate remedy at law and will suffer irreparable harm if 

the Court does not declare the Requirement unconstitutional and enjoin its enforcement. Thus, they seek 

preliminary and permanent injunctive relief enjoining Respondents from enforcing the Requirement. 

247. This action is seeking to enforce an important right affecting the public interest, justifying 

an award of attorneys’ fees under section 1021.5 of the California Code of Civil Procedure. 

SIXTH CAUSE OF ACTION 

(Declaratory and Injunctive Relief, Code Civ. Proc., §§ 527, 1060) 

(Violation of the Equal Protection Clause of the California Constitution) 

(All Plaintiffs v. All Defendants) 

248. Petitioners hereby incorporate each of the foregoing paragraphs as though fully set forth 

herein.  

249. Under the Equal Protection Clause of the California Constitution, “[a] person may not be 

... denied equal protection of the laws.” (Cal. Const., Art. I, § 7, subd. (a).) Further, “[a] citizen or class 
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of citizens may not be granted privileges or immunities not granted on the same terms to all citizens.” 

(Cal. Const., Art. I, § 7, subd. (b).)  

250. Equal protection of the laws ensures that people who are similarly situated for purposes 

of a law are generally treated similarly by the law. This means that a government actor may not adopt a 

rule that affects two or more similarly situated groups in an unequal manner.  

251. “The first prerequisite to a meritorious claim under the equal protection clause is a 

showing that the state has adopted a classification that affects two or more similarly situated groups in 

an unequal manner. This initial inquiry is not whether persons are similarly situated for all purposes, but 

whether they are similarly situated for purposes of the law challenged.” (Cooley v. Super. Ct. (2002) 29 

Cal.4th 228, 253; Deese v. City of Lodi (1937) 21 Cal.App.2d 631, 635 [holding health restrictions 

applicable only to certain industries violated equal protection guarantees]; DiMartile v. Cuomo 

(N.D.N.Y. 2020, No. 1:20-CV-0859 (GTS/CFH)), 2020 WL 4558711, at *10 [holding pandemic 

restrictions violated equal protection guarantees]). 

252. The government’s exercise of police power “cannot be so used as to arbitrarily limit the 

rights of one class of people and allow those same rights and privileges to a different class, where the 

public welfare does not demand or justify such a classification.” (Deese, supra, 21 Cal.App.2d at 640.))  

253. Respondents’ actions against students not complying with their unlawful Requirement 

violate the Equal Protection Clause of the California Constitution because: (1) Respondents distinguish 

between vaccinated and unvaccinated students, including “unvaccinated” students who already have 

natural immunity from prior COVID-19 infection and pose very little danger to the LAUSD community; 

(2) Respondents provide benefits and in-person services to vaccinated students and not to unvaccinated 

students, without having any scientific basis for doing so, since both vaccinated and unvaccinated can 

be infected by and spread COVID-19 and experience the same level of infection; (3) Respondents 

completely ignore naturally acquired immunity, which has been shown in multiple peer-reviewed 

studies to be superior to any  temporary, incomplete “immunity” that vaccinated students may have, and 

grant preferential treatment to vaccinated students without having any scientifically valid basis for doing 

so; (4) Respondents treat unvaccinated migrant, foster, homeless, and military family members’ children 

more favorably than all other unvaccinated children, permitting migrant, foster, homeless, and military 
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family members’ children to attend school in-person and to participate in extracurricular activities on 

Respondents’ school campuses, even if they are not vaccinated, thus severely undermining any public 

health rationale for the disparate treatment between vaccinated and unvaccinated students.  

254. Where a rule results in infringement of a fundamental right, such a rule is subject to strict 

scrutiny.  (Washington v. Harper (1990) 494 U.S. 210, 223, 229).  

255. Education is a fundamental right under the California Constitution (Cal. Const., Art. IX).  

256. Any rule that deprives a person or group of equal access to education is subject to strict 

scrutiny.  

257. Strict scrutiny demands that the government actor establish (1) it has a compelling 

interest that justifies the challenged rule; (2) the rule is necessary to further that interest; and (3) the rule 

is narrowly drawn to achieve that end.   

258. The alleged government interest in protecting the LAUSD community from the 

transmission of or infection by COVID-19 does not justify Respondents’ Requirement or discriminatory 

policies based on that Requirement. This is particularly true given the facts as alleged above that there 

are less restrictive means of addressing this government interest, and that the COVID-19 vaccine 

products are neither safe nor effective, particularly for children.  

259. Respondents’ Requirement and associated discriminatory policies are significantly 

broader than necessary to serve the alleged government interest in protecting the LAUSD community 

from COVID-19 and any of its variants.  

260. Respondents’ Requirement and discriminatory policies are not narrowly drawn to 

minimize infringements on the fundamental rights of LAUSD students.  

261. The distinction made by Respondents between vaccinated and unvaccinated children — 

and even different classes of unvaccinated children (i.e., migrant, foster, homeless, and military family 

members’ children) — cannot survive strict scrutiny. These distinctions cannot survive even rational 

basis scrutiny. Individuals who have been vaccinated for COVID-19 can and do still get infected with 

COVID-19 and suffer the same if not worse symptoms. Naturally acquired immunity has been found to 

be superior to any short-term vaccine-induced immunity or protection.  
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262. Respondents’ preferential treatment of vaccinated individuals and certain classes of 

unvaccinated individuals discriminates, without justification, against all other unvaccinated individuals, 

including those with natural immunity. It also creates three classes of children: those who have been 

vaccinated for COVID-19, those who have not been vaccinated for COVID-19 but fall within a certain 

class of children subject to preferential treatment, and those children who have not been vaccinated for 

COVID-19, but do not fall within one of the favored classes. 

263. Respondents’ Requirement also does not guarantee that all students who are vaccinated 

will be free of COVID-19 when they are physically present at school such that the safety of other 

students, teachers, staff, and their families will be ensured or even nominally improved.  

264. Respondents’ Requirement and associated discriminatory policies treat children who 

have not been vaccinated and are who not members of a favored class as an inferior, in that those students 

cannot participate in extracurricular and other activities, may be involuntarily removed from LAUSD 

campuses and forced into independent study, while students who have been vaccinated or are a member 

of an arbitrarily favored class are not.  

265. Petitioners desire a judicial declaration that the Requirement is unconstitutional because 

it violates LAUSD students’ right to equal protection under the California Constitution. 

266. A judicial determination of these issues is necessary and appropriate because such a 

declaration will clarify the parties’ rights and obligations, permit them to have certainty regarding those 

rights and potential liability, and avoid a multiplicity of actions.  An actual and present controversy 

exists with respect to the disputes between Petitioners and Respondents as alleged above (Code Civ. 

Proc., § 1060).  

267. Respondents have harmed and continue to harm Petitioners’ members within LAUSD, 

as alleged above.  

268. Petitioners’ members have no adequate remedy at law and will suffer irreparable harm if 

the Court does not declare the Requirement unconstitutional. Thus, they seek preliminary and permanent 

injunctive relief enjoining Respondents from enforcing the Requirement. 

269. This action is seeking to enforce an important right affecting the public interest, justifying 

an award of attorneys’ fees under section 1021.5 of the California Code of Civil Procedure. 
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SEVENTH CAUSE OF ACTION  

(Declaratory and Injunctive Relief, Code Civ. Proc., §§ 527, 1060 

(Violation of Government Code section 11135) 

(All Plaintiffs Against All Defendants) 

270. Plaintiff hereby incorporates each of the foregoing paragraphs as though fully set forth 

herein. 

271. Under Government Code section 11135, “No person in the State of California shall, on 

the basis of sex, race, color, religion, ancestry, national origin, ethnic group identification, age, mental 

disability, physical disability, medical condition, genetic information, marital status, or sexual 

orientation, be unlawfully denied full and equal access to the benefits of, or be unlawfully subjected to 

discrimination under, any program or activity that is conducted, operated, or administered by the state 

or by any state agency, is funded directly by the state, or receives any financial assistance from the 

state.” (Govt. Code, § 11135.)   

272. LAUSD is a school district of the state of California and conducts, administers, and 

operates programs and activities which are directly funded by the state.  

273. Respondents’ Requirement discriminates against all unvaccinated schoolchildren — 

including those who are immune due to prior infection — that are not members of one of the classes of 

children that LAUSD has specified as exempt from the Requirement, including migrant children, who 

will be permitted to receive the benefits of in-person education and other benefits and services, 

regardless of their COVID-19 vaccination status, based solely on their ancestry, national origin, or ethnic 

group identification, while other unvaccinated children who are not migrants are not exempt.  

274. Respondents’ Requirement does not treat all schoolchildren equally, as it gives 

preference to and permits unvaccinated migrant schoolchildren to continue to attend in-person classes 

and extracurricular activities at its schools, while barring all other unvaccinated school children, 

including children who have recovered from and are naturally immune to COVID-19, from in-person 

extracurricular activities and other in-person benefits and services.  

/ / / 

/ / / 



 

56 
SECOND AMENDED PETITION AND COMPLAINT 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

275. Respondents Requirement does not treat all schoolchildren equally, as it gives preference 

to students based on their medical condition as “vaccinated” students or based on their arbitrary specially 

exempt status even if not vaccinated, while barring or denying other students who are not “vaccinated,” 

from in-person extracurricular activities and other in-person benefits and services.  

276. Respondents’ Requirement also discriminates against LAUSD students on the basis of 

their medical condition and/or genetic information by giving preference to students who submitted to 

the Requirement but barring or denying other students who cannot take any of the COVID-19 injections 

due to a medical condition or a genetic pre-disposition the ability to participate in extracurricular 

activities and/or other in-person benefits and services given to students who submitted to the 

Requirement, even if that student received a qualified medical exemption to the Requirement. 

277. Finally, the Requirement discriminates against those students and families whose 

religious beliefs prevent the uptake of the COVID-19 injections by excluding those students from 

LAUSD campus facilities, activities, services, instruction and resources. 

278.   Petitioners desire a judicial declaration that the Requirement violates Government Code 

section 11135 because it discriminates against unvaccinated students based on their medical condition, 

religion, ancestry, national origin, or ethnic group orientation.  

279. A judicial determination of these issues is necessary and appropriate because such a 

declaration will clarify the parties’ rights and obligations, permit them to have certainty regarding those 

rights and potential liability, and avoid a multiplicity of actions.  An actual and present controversy 

exists with respect to the disputes between Petitioners and Respondents as alleged above (Code Civ. 

Proc., § 1060).  

280. Respondents have harmed and continue to harm Petitioners’ members within LAUSD, 

as alleged above.  

281. Petitioners’ members have no adequate remedy at law and will suffer irreparable harm if 

the Court does not declare the Requirement unconstitutional and enjoin its enforcement. Thus, they seek 

preliminary and permanent injunctive relief enjoining Respondents from enforcing the Requirement. 

282. This action is seeking to enforce an important right affecting the public interest, justifying 

an award of attorneys’ fees under section 1021.5 of the California Code of Civil Procedure. 
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PRAYER FOR RELIEF 

WHEREFORE, Petitioners, on behalf of themselves and their members within LAUSD who 

have not submitted to the unlawful Requirement and others similarly situated, pray for the following 

relief: 

1. A writ of mandate commanding Respondents to vacate and set aside the unlawful Requirement 

and inform all LAUSD families that the unlawful Requirement is null and void and of no legal 

effect;  

2. A stay, temporary restraining order, and/or preliminary injunction and permanent injunction 

preventing implementation and enforcement of the Requirement;  

3. A declaration that Respondents lack all authority to impose a COVID-19 vaccine requirement 

on students within LAUSD;  

4. A declaration that the existing statutory scheme as codified in the California Health and Safety 

Code provisions fully occupies the field of K-12 vaccine mandates such that the Requirement 

is fully pre-empted by the existing statutory scheme, and that the Requirement is in conflict 

with and inconsistent with the existing statutory scheme and other state and federal laws;  

5. A declaration that Respondents cannot exclude a student not complying with the Requirement 

from district campuses and cannot involuntarily disenroll, exclude or place students 

involuntarily into independent study; 

6. A declaration that students and their parents have rights under California Education Code 

sections 51747 and 51746, 51749.5, 51749.6 and California Code of Regulations, Title 5, 

section 11700 et seq. and Title 17, sections 6025 et seq. to provide consent to placement in 

independent study before such placement is made; 

7. A declaration that students cannot be suspended, expelled, or otherwise removed from LAUSD 

facilities or denied in-person benefits and services, including participation in extracurricular 

activities, for defying Respondents’ Requirement. 

/ / / 

/ / / 

/ / / 
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8. A declaration that students cannot be falsely accused of having an infectious disease such as 

COVID-19 or any of its variants and removed from school on the basis that the student is a 

“clear and present danger” under Education Code sections 48213, 49451, or Health & Safety 

Code section 120230 without an objective finding that the student is suffering from the 

identified infectious disease, and further that, if a student is objectively found to be suffering 

from an identified infectious disease, that the student must be allowed to return to in-person 

schooling as soon as it is determined that the student is no longer suffering from the infectious 

or contagious disease.  

9. A declaration that students have the right to give informed consent and an option to refuse 

emergency authorized and experimental products under 21 U.S.C. § 360bbb-3 and related 

federal regulations and 45 C.F.R. § 46 et seq.;  

10. A declaration that students have the right to privacy under the California Constitution, which 

includes the right to bodily integrity and the right to refuse an unwanted medical treatment;  

11. A declaration that students have the right to a free and public education under the California 

Constitution, which cannot be conditioned upon the requirement of taking an unwanted and/or 

experimental medical treatment; 

12. A declaration that students have the right to equal protection under the law and cannot be 

denied in-person educational benefits and other services given to other LAUSD students who 

are vaccinated or who are part of an arbitrary class of students exempt from the Requirement 

or any of its associated discriminatory policies; 

13. A declaration that students have the right to be free of discrimination on the basis of their 

medical condition, genetic information, religion, ancestry, national origin, or ethnic group 

identification under Government Code section 11135;  

14. For an award of costs and attorneys’ fees pursuant to the Code of Civil Procedure section 

1021.5, and/or any other applicable provisions, as allowed by law; and 

/ / / 

/ / / 

/ / / 
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15. For such other relief as the Court deems just and proper.  

Respectfully submitted, 

Dated:  May 16, 2022 
 
LAW OFFICE OF NICOLE C. PEARSON 

Facts, Law, Truth, Justice 
 
 
   
Nicole C. Pearson  
Attorney for Petitioners 
 
    
Jessica R. Barsotti 
Attorney for Petitioners 
 
    
Rita Barnett-Rose 
Attorney for Petitioners 
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Los Angeles Unified School District

Board of Education Report

333 South Beaudry Ave,
Los Angeles, CA 90017

File #: Rep-091-21/22, Version: 2

Proposed Resolution Requiring COVID-19 Vaccinations for Eligible Students
September 9, 2021
Office of the Superintendent

Action Proposed:
Approve the “Superintendent’s Resolution Requesting the Board of Education of the Los Angeles Unified
School District to Require COVID-19 Vaccination for Eligible Students” (“Resolution”). The proposed
Resolution would require all Los Angeles Unified School District (“LAUSD” or “District”) and charter school
students on co-located LAUSD school facilities who are eligible to receive the COVID-19 vaccine, excluding
those students with qualified and approved exemptions and conditional admissions, to become vaccinated and
provide proof of vaccination pursuant to the timeline outlined below and within the Resolution as a mandatory
precondition to accessing LAUSD school facilities. The proposed Resolution would ensure student vaccination
records and information are maintained securely and confidentially; implement reasonably necessary measures
to ensure equitable access to and accurate information about the COVID-19 vaccine; monitor LAUSD’s testing
and vaccination data for allowable exemptions for vaccinated students to COVID-19 testing requirements; and
be adopted as part of LAUSD’s policies and practices as they relate to LAUSD and co-located charter schools,
and as part of LAUSD’s health, safety, and emergency procedures and requirements applicable to facilities and
related operations. All references in this Board Report to “LAUSD and charter school students on co-located
LAUSD school facilities” (or similar) means and applies to (1) students attending LAUSD schools, and (2)
students attending charter schools on co-located LAUSD school facilities.

Background:
Los Angeles Unified School District is the second largest school district in the country, enrolling more than
600,000 students from Pre-K through the adult education, operating approximately 1,200 schools throughout
the Los Angeles area, overseeing 278 affiliated and independent charter schools within its jurisdiction, and
sharing LAUSD facilities with charter schools that serve tens of thousands of students in TK/K through grade
12.

The World Health Organization (WHO), United States Centers for Disease Control and Prevention (CDC), and
the State of California including the California Department of Public Health (CDPH), and the Los Angeles
County Department of Public Health (LACDPH) have recognized that the country, state, and county face a life-
threatening pandemic caused by the COVID-19 virus. The COVID-19 pandemic and the national, state, and
local orders responding to same have caused considerable challenges for public schools, including but not
limited to the closure of all LAUSD school facilities for in-person instruction and resulting in distance learning
program implemented by LAUSD through most of the 2020-21 school year. Although LAUSD has returned to
in-person instruction for students who choose to return and has implemented high standard of multi-layered
safety measures which are effective at mitigating the spread of COVID-19, including COVID-19 testing,
masking, ventilation, screening, high quality sanitation measures, and requirement for all employees to be
vaccinated, COVID-19 remains a material threat to the health and safety of all students within the LAUSD
community, and is a further threat to continuous in-person instruction.
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Recent CDC studies indicate that infection and hospitalization rates among unvaccinated persons were 4.9 and
29.2 times, respectively, than those in fully vaccinated persons and that authorized vaccines were protective
against SARS-CoV-2 infection and severe COVID-19 during a period when transmission of the Delta variant
was increasing.

According to a study published by the CDC using data from the Coronavirus Disease 2019-Associated
Hospitalization Surveillance Network (COVID-NET), pediatric hospitalizations for adolescents aged 0-17 were
evaluated from March 1, 2020-August 14, 2021, and showed that pediatric hospitalization rates were 5 times
higher in August 2021 compared to June 2021, and further, that the hospitalization rate among unvaccinated
adolescents (aged 12-17 years) was 10 times higher than that among fully vaccinated adolescents.

Further studies have shown that emergency department visits and hospital admissions are higher in states with
lower population vaccination coverage and emergency department visits and hospital admissions are lower in
states with higher vaccination coverage (Siegel DA, Reses HE, Cool AJ, et al. Trends in COVID-19 Cases,
Emergency Department Visits, and Hospital Admissions Among Children and Adolescents Aged 0-17 Years -
United States, August 2020-August 2021).

In addition to statements made by the State Superintendent of Public Instruction and the Los Angeles County
Department of Public Health Director in support of COVID-19 vaccination among eligible students, Dr.
Anthony Fauci has also made public statements in support of COVID-19 vaccination for eligible students as a
safety measure in schools.

With the return to full-time, in-person instruction for all students choosing to return to LAUSD school facilities
for the 2021-22 school year, continued high COVID-19 transmission rates due to the surge of the Delta variant
and high rates of cases among school age children due to transmission, vaccination of all eligible and non-
exempt students provides the strongest protection to the health and safety of all students and staff in the
LAUSD school communities.

Expected Outcomes:
Should the Board of Education adopt the Resolution, Superintendent and her designees will implement
reasonably necessary measures requiring all LAUSD and charter school students on co-located LAUSD
facilities who are eligible to receive the COVID-19 vaccine, excluding those students with qualified and
approved exemptions under LAUSD’s existing immunization policies, to become vaccinated as a mandatory
precondition to accessing LAUSD school facilities, as follows:

· All students who are 12 years of age and older and are part of in-person extracurricular programs must
receive their first vaccine dose by no later than October 3, and their second dose by no later than
October 31, 2021;

· All students who are 12 years of age and older must receive their first vaccine dose by no later than
November 21, 2021 and their second dose by no later than December 19, 2021;

· All other students must receive their first vaccine dose by no later than 30 days after their 12th birthday,
and their second dose by no later than 8 weeks after their 12th birthday.
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Board Options and Consequences:
If the Board of Education adopts the Resolution, all LAUSD and charter school students on co-located District
school facilities who are eligible to receive the COVID-19 vaccination, excluding those students with qualified
and approved exemptions and as aligned with conditional admissions policies, will be required to become
vaccinated and provide proof of vaccination as a mandatory precondition to accessing LAUSD school facilities.
If the Resolution is not adopted by the Board of Education, the COVID-19 vaccination items in the Resolution
will not be required at this time. Staff will continue all efforts to provide equitable access to COVID-19
vaccinations.

Policy Implications:
As a local educational agency and agency of the state, the District has the obligation to implement educational
policies, operate public schools, and safeguard the educational, health and safety needs of all LAUSD students,
staff and communities within its geographic boundaries. Further, LAUSD policies and practices relating to
charter schools, and health, safety, and emergency procedures and requirements applicable to facilities and
related operations, require co-located charter schools to comply with the Resolution as a condition of
occupancy of LAUSD facilities. Student vaccination records and information will be maintained securely and
confidentially in accordance with all laws governing the privacy of student health information and other student
records.

Budget Impact:
Per CDC, the COVID-19 vaccine is available to everyone at no cost, regardless of insurance or immigration
status. Administrative costs for implementing the requirement are covered within the existing Path to Recovery
budget for the 2021-2022 fiscal year.

Student Impact:
Adoption of the Resolution will result in the safest school environments possible and minimize disruption to
full-time, in-person instruction brought about by the COVID-19 pandemic.

Issues and Analysis:
The COVID-19 pandemic and the national, state, and local orders have caused considerable challenges for
public schools, including but not limited to the closure of all LAUSD school facilities for in-person instruction
and resulting in distance learning for most of the 2020-21 school year. Although LAUSD returned to full-time,
in-person instruction for all LAUSD and charter school students choosing to return to LAUSD school facilities
for the 2021-22 school year, COVID-19 continues to pose a material threat to the health and safety of all
students within the LAUD community despite the implementation of layered mitigation measures, including,
but not limited to, COVID-19 testing and masking. The surge of the Delta variant and community transmission
of COVID-19, including among school age children, has proven to be disruptive to full-time, in-person
instruction and student learning. In light of the effectiveness and safety of the COVID-19 vaccines, the CDC,
CDPH, and LACDPH have deemed the vaccine appropriate by unanimously recommending that all eligible
persons be vaccinated, including children 12 years of age and older. Accordingly, although LAUSD has
implemented the highest safety measures to mitigate the spread of COVID-19 at schools, vaccination of all
eligible and non-exempt students provides the strongest protection to the health and safety of all students and
staff in the LAUSD school communities.

Attachments:
Attachment A - Superintendent’s Resolution Requesting the Board of Education of the Los Angeles Unified

School District to Require COVID-19 Vaccination for Eligible Students.
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Informatives:
Not Applicable.

Submitted:
9/9/2021
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RESPECTFULLY SUBMITTED, APPROVED & PRESENTED BY:

______________________________ _____________________________
MEGAN K. REILLY PEDRO SALCIDO
Interim Superintendent Interim Deputy Superintendent

Office of the Deputy Superintendent

REVIEWED BY:

______________________________
DEVORA NAVERA REED
General Counsel

___  Approved as to form.

REVIEWED BY:

______________________________
TONY ATIENZA
Director, Budget Services and Financial Planning

___  Approved as to budget impact statement.
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LOS ANGELES UNIFIED SCHOOL DISTRICT 
SUPERINTENDENT’S RESOLUTION REQUESTING THE BOARD OF EDUCATION 

OF THE  
LOS ANGELES UNIFIED SCHOOL DISTRICT TO REQUIRE  

COVID-19 VACCINATION FOR ELIGIBLE STUDENTS 
  
 
WHEREAS, the Los Angeles Unified School District (LAUSD) is both a local educational agency 
as well as an agency of the state for purposes of implementing educational policy and operation of 
public schools to safeguard the educational, health and safety needs of Los Angeles Unified’s 
students and community as a whole within its geographic boundaries; 
 
WHEREAS, LAUSD is charged by law to ensure appropriate public education for all students 
residing within its boundaries and is obligated to ensure the health and safety of all students within 
its schools and facilities; 
 
WHEREAS, LAUSD has a constitutional mandate obligation to deliver the highest-quality 
instruction in the safest environment possible; 
 
WHEREAS, the American Academy of Pediatrics recommend the COVID-19 vaccine for all 
persons over 12 years of age and stated that “Children learn best when physically present in the 
classroom. But children get much more than academics at school. They also learn social and 
emotional skills at school, get healthy meals and exercise, mental health support and other services 
that cannot be easily replicated online;” 
 
WHEREAS, LAUSD is the second largest school district in the country, enrolling more than 
600,000 students from Pre-K through its adult education program, operating approximately 1,200 
schools throughout Los Angeles area, overseeing 278 affiliated and independent charter schools 
within its jurisdiction, and sharing LAUSD facilities with charter schools that serve tens of 
thousands of students in TK/K through grade 12;  
 
WHEREAS, LAUSD has implemented high standard of multi-layered safety measures including 
COVID-19 testing, masking, ventilation, screening, high quality sanitation measures, and 
requirement for all employees to be vaccinated, to mitigate the spread of COVID-19 in the school 
community; 
 
WHEREAS, the above safety measures are effective at mitigating the spread of COVID-19, but 
vaccination of all eligible and non-exempt students provide the strongest protection to the health 
and safety of all students and staff in the LAUSD school communities while further protecting 
against the disruption to full-time, in-person instruction; 

WHEREAS, after closure of all LAUSD school facilities for in-person instruction and distance 
learning through most of the 2020-2021 school year, LAUSD has returned to full-time, in-person 
instruction for all students choosing to return to LAUSD school facilities for the 2021-22 school 
year subject to health and safety mitigation measures; 
 



2 

WHEREAS, the World Health Organization (WHO), United States Centers for Disease Control 
and Prevention (CDC), and the State of California including the California Department of Public 
Health (CDPH), and the Los Angeles County Department of Public Health (LACDPH) have 
recognized that the country, state, and county face a life-threatening pandemic caused by the 
COVID-19 virus; 
 
WHEREAS, COVID-19 rates increased in July-August of 2021 due to the surge of the Delta 
variant including increasing rates of COVID-19 cases among school age children;  
 
WHEREAS, in recent weeks, the percentage of children hospitalized after testing positive for 
COVID-19 has been disproportionately rising, indicating that children are at a greater risk from 
contracting the Delta variant due to high transmission rates with possibility of long-term symptoms 
from COVID-19; 
 
WHEREAS, COVID-19 is a material threat to the health and safety of all students within the 
LAUSD community, and is a further threat to the successful return to continuous in-person 
instruction; 
 
WHEREAS, several vaccines against COVID-19 have been developed that have been 
demonstrated to be effective in reducing the spread of COVID-19 as well as the severity of 
COVID-19 for breakthrough cases, preventing nearly all COVID-19 related hospitalizations; and 
recent CDC studies indicate that infection and hospitalization rates among unvaccinated persons 
were 4.9 and 29.2 times, respectively, than those in fully vaccinated persons; and, that authorized 
vaccines were protective against SARS-CoV-2 infection and severe COVID-19 during a period 
when transmission of the Delta variant was increasing; 
 
WHEREAS, in light of the effectiveness and safety of the COVID-19 vaccines, the CDC, CDPH, 
and LACDPH have deemed the vaccine appropriate by unanimously recommending that all 
eligible persons be vaccinated, including children 12 years of age and older; 
 
WHEREAS, the State Superintendent of Public Instruction and the  Los Angeles County 
Department of Public Health Director support COVID-19 vaccination among all eligible and non-
exempt students;  
 
WHEREAS, LAUSD school facilities are shared with students who attend charter schools, which 
as a condition of occupancy and use are required to comply with, among other things, facilities 
agreements, applicable laws and regulations, LAUSD policies and practices relating to charter 
schools, and health, safety, and emergency procedures and requirements applicable to facilities 
and related operations; and, 
 
WHEREAS, based upon the foregoing, the Superintendent brings forward this Resolution for 
Board of Education action to adopt the requirement that all eligible, non-exempt LAUSD students 
and charter school students in co-located LAUSD facilities receive the COVID-19 vaccination as 
a condition to accessing in-person instruction in order to best ensure the health and safety of all 
students, staff, and community and best protect against future disruptions to full-time, in-person 
instruction threatened by the COVID-19 pandemic. 
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IT IS HEREBY RESOLVED that to ensure the continued delivery of the highest-quality public 
instruction in the safest environment possible, the Board of Education approves the Superintendent 
to implement reasonably necessary measures requiring all LAUSD and charter school students on 
co-located school sites who are eligible to receive the COVID-19 vaccine, excluding those students 
with qualified and approved exemptions and conditional admissions under LAUSD’s existing 
immunization policies, to become vaccinated against COVID-19 as a mandatory precondition to 
accessing LAUSD school facilities, as follows: 
 

x All students who are 12 years of age and older and are part of in-person extracurricular 
programs must receive their first vaccine dose by no later than October 3, and their 
second dose by no later than October 31, 2021; 
 

x All students who are 12 years of age and older must receive their first vaccine dose by 
no later than November 21, 2021 and their second dose by no later than December 19, 
2021; 

 
x All other students must receive their first vaccine dose by no later than 30 days after 

their 12th birthday, and their second dose by no later than 8 weeks after their 12th 
birthday.  

 
IT IS FURTHER RESOLVED that the Superintendent is given approval by the Board of Education 
to require all students eligible to receive the COVID-19 vaccine and subject to the timeline outlined 
above to provide proof of vaccination uploaded and approved in LAUSD’s Daily Pass program 
before January 10, 2022, in order to be permitted on LAUSD school facilities, except for those 
students with qualified and approved exemptions and conditional admissions. 
 
IT IS FURTHER RESOLVED that the Board of Education approves the Superintendent, to ensure 
student vaccination records and information are maintained securely and confidentially in 
accordance with all laws governing the privacy of student health information and other student 
records. 
 
IT IS FURTHER RESOLVED that the Board of Education and Superintendent are committed to 
ensuring all students have access to the COVID-19 vaccine and, therefore, the Board of Education 
directs the Superintendent to implement reasonably necessary measures to ensure equitable student 
access to the COVID-19 vaccine and provide LAUSD’s students and families accurate information 
about the vaccine. 

 
IT IS FURTHER RESOLVED that the Board of Education directs the Superintendent to monitor 
LAUSD’s testing and vaccination data and determine when to allow an exemption for vaccinated 
students to LAUSD’s current weekly COVID-19 testing requirement. 
 
IT IS FURTHER RESOLVED that the Governing Board of the Los Angeles Unified School 
District adopts this Resolution as part of LAUSD’s policies and practices as they relate to LAUSD 
and charter schools that are co-located on District sites, and as part of LAUSD’s health, safety, 
and emergency procedures and requirements applicable to facilities and related operations. 
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IT IS FURTHER RESOLVED that all references in this Resolution to “LAUSD and charter 
school students on co-located LAUSD school facilities” (or similar) means and applies to (1) 
students attending LAUSD schools, and (2) students attending charter schools on co-located 
LAUSD school facilities. 

ADOPTED, SIGNED and APPROVED by the Board of Education of the Los Angeles 
Unified School District on the __ day of September, 2021, by the following vote: 

Board Member Ayes Noes Abstain Absent 
George McKenna 
Monica Garcia 
Scott Schmerelson 
Nick Melvoin 
Jackie Goldberg 
Kelly Gonez 
Tanya Ortiz Franklin 
Parishi Kanuga (advisory only) 

Total: 

___________________________________ 
President of the Board of Education of the   
Los Angeles Unified School District 

Attested to: 

_______________________________ 
Clerk of the Board of Education of the  
Los Angeles Unified School District 



EXHIBIT B  
San Diego Superior Court Decision











EXHIBIT C
Alameda Superior Court 

Piedmont Decision
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Tentative Ruling 

The Ex Parte Application EX PARTE APPLICATION FOR ALTERNATIVE WRIT OF 
MANDATE AND SUPPORTING MEMORANDUM OF POINTS AND AUTHORITIES ; DEC 
OF J. BARSOTTI filed by Jane Doe, Children's Health Defense-California Chapter, Protection 
of the Educational Rights for Kids (P.E.R.K.) on 01/04/2022 is Granted.

Petitioners’ application for alterative writ of mandate is GRANTED. Parties to appear to discuss 
the timing of the Return. 

Petitioners challenge the Piedmont Unified School District’s (PUSD) recently enacted Covid-19 
Vaccine mandate as violative of state law which, Petitioners assert, limits the authority to enact a 
new vaccine mandate to the State. They cite Health & Safety Code, § 120335, which lists 10 
required vaccines, and a catch-all provision, subpart (a)(11), which authorizes the California 
Department of Public Health (CDPH) to add other vaccination requirements “taking into 
consideration the recommendations of the Advisory Committee on Immunization Practices of the 
United States Department of Health and Human Services, the American Academy of Pediatrics, 
and the American Academy of Family Physicians.” They further cite § 120338 which provides 
that if a vaccine in addition to those listed in section 120335(a)(1)-(10) is mandated, both a 
medical and personal belief exemption must be provided.

PUSD adopted its Covid-19 mandate on September 22, 2021 by modifying its Administrative 
Regulation 5141.31 to add the Covid-19 vaccine to a list of required vaccines. The mandate 
appears to apply to students as young as 5 years old, and requires all such “eligible” students to 
be fully vaccinated by November 17, 2021 in order to participate in in-person learning or 
extracurricular activities. While a medical exemption is permitted, no personal belief exemption 
is permitted other than requests made before January 1, 2016.

The State of California does not currently require Covid-19 vaccinations for school attendance, 
although Governor Newsom has announced an intent to require Covid-19 vaccination for middle 
and high school students when the FDA has fully approved such vaccines for children. To date, 
the FDA has approved “emergency use” of the Pfizer vaccine for children as young as 5 years of 
age. 

Respondents assert two procedural challenges in opposition, which the Court addresses below. 
Respondents do not address the dispute on the merits and, at least at this stage, it appears that 
PUSD lacks authority to add a new vaccine requirement. (See Health & Safety Code, § 120335, 
subd. (a), § 120338.) 

FACTUAL BACKGROUND



SUPERIOR COURT OF CALIFORNIA
COUNTY OF ALAMEDA

21CV002702: CHILDREN'S HEALTH DEFENSE-CALIFORNIA CHAPTER, et al. vs 
PIEDMONT UNIFIED SCHOOL DISTRICT, et al.

 01/11/2022 Hearing on Ex Parte Application Alternative Writ in Department 23
Petitioners and Plaintiffs are two California nonprofit corporations and two individuals, who 
bring this action pseudonymously on their behalf and on behalf of their minor children 
(collectively, “Petitioners”). (Verified Amended Petition, ¶¶18-25.) Petitioners challenge the 
requirement that students within the Piedmont Unified School District (“PUSD”) be vaccinated 
against Covid-19 in order to attend in-person schooling. (Id. at ¶¶ 7, 8, 22.) Respondents 
Piedmont Unified School District (“PUSD”) along with PUSD’s Superintendent and 
Bandmembers (collectively, “Respondents”) argue that Petitioners fail to establish standing and 
further fail to establish exhaustion of their remedies at law. (Respondents Opposition, at pp. 2-6.)

The individual petitioners—Jane Doe and Janet Doe (the “Doe Petitioners”)—are Piedmont 
residents who purport to bring this action on their own behalf and on behalf of their minor 
children, who are students within the PUSD school system and subject to the challenged vaccine 
requirement. (Verified Amended Petition, ¶¶ 24, 25.) The children of Doe Petitioners have 
refused to comply with the vaccine requirement and/or have been denied an exemption. (Ibid.)

Petitioner Children’s Health Defense – California Chapter (“CHD-CA”) is a nonprofit 
organization with over 7,000 members, consisting mostly of “parents whose children have been 
negatively affected by environmental and chemical exposures, including unsafe vaccines.” 
(Verified Amended Petitioner, ¶ 18.) CHD-CA alleges that its members “are either students 
themselves within PUSD” or “are parents with children attending school in PUSD schools.” 
(Ibid.) In either case, the children have not complied with the vaccine requirement and/or have 
been denied an exemption to the requirement. (Ibid.) 

Similarly, Protection of the Education Rights of Kids (“PERK,” and together with CHD-CA, 
“Nonprofit Petitioners”) is a nonprofit “whose mission is to protect children’s rights to an 
education.” (Verified Amended Petition, ¶ 20.) PERK claims to have over 15,000 members 
throughout California, “consisting predominately of parents of children attending school” 
including students or parents of students who have either not complied with PUSD’s vaccine 
requirement or been denied an exemption thereto. (Ibid.) 

LEGAL FRAMEWORK

1. Standing

A writ of mandate may be issued only upon the verified petition of a “beneficially interested” 
party. (Civ. Proc. Code, § 1086; see also Brown v. Crandall (2011) 198 Cal.App.4th 1, 8 [finding 
the beneficial interest standing requirement applies to both ordinary and administrative writs of 
mandate].)

To establish a beneficial interest, the petitioner must have “some special interest to be served or 
some particular right to be preserved or protected over and above the interest held in common 
with the public at large.” (Carsten v. Psychology Examining Comm. (1980) 27 Cal.3d 793, 796.) 
“The beneficial interest must be direct and substantial.” (Save the Plastic Bag Coalition v. City 
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of Manhattan Beach (2011) 52 Cal.4th 155, 165.) Further, the interest must fall within “the zone 
of interests to be protected by the legal duty asserted.” (Lindelli v. Town of San Anselmo (2003) 
111 Cal.App.4th 1099, 1107, citing Waste Management of Alameda County, Inc. v. County of 
Alameda (2000) 79 Cal.App.4th 1223, 1233-34 (“Waste Management”) [disapproved in part on 
other grounds in Save the Plastic Bag, supra, 52 Cal.4th at pp. 160, 166-171].)

There are two prongs to establishing a beneficial interest. The first “is whether the plaintiff will 
obtain some benefit from issuance of the writ or suffer some detriment from its denial.” (Waste 
Management, supra, 79 Cal.App.4th at 1233.) “The second prong of the beneficial interest test is 
whether the interest the plaintiff seeks to advance is within the zone of interests to be protected 
or regulated by the legal duty asserted.” (Id. at pp. 1233-34.) Ultimately, a “petitioner has no 
beneficial interest within the meaning of the statute if he or she ‘will gain no direct benefit from 
[the writ’s] issuance and suffer no direct detriment if it is denied.’” (SJJC Aviation Services, 
LLC v. City of San Jose (2017) 12 Cal.App.5th 1043, 1053, quoting Waste Management, supra, 
79 Cal.App.4th at p. 1232.) 

2. Public Interest Standing

“The public interest exception ‘applies where the question is one of public right and the object of 
the action is to enforce a public duty—in which case it is sufficient that the plaintiff be interested 
as a citizen in having the laws executed and the public duty enforced.’” (Rialto Citizens for 
Responsible Growth v. City of Rialto (2012) 208 Cal.App.4th 899, 914, quoting Waste 
Management, supra, 79 Cal.App.4th at pp. 1236-37.) The exception “‘promotes the policy of 
guaranteeing citizens the opportunity to ensure that no governmental body impairs or defeats the 
purpose of legislation establishing a public right.’” (Ibid., quoting Save the Plastic Bag, supra, 52 
Cal.4th at p. 166.) 

In this context, the “beneficial interest standard is so broad, even citizen or taxpayer standing 
may be sufficient to obtain relief in mandamus.” (Doe v. Albany Unified School District (2010) 
190 Cal.App.4th 668, 685, quoting Mission Hosp. Regional Medical Center v. Shewry (2008) 
168 Cal.App.4th 460, 480.) 

“[T]he courts balance the applicant’s need for relief (i.e., his beneficial interest) against the 
public need for enforcement of the official duty. When the duty is sharp and the public need 
weighty, the courts will grant a mandamus at the behest of an applicant who shows no greater 
personal interest than that of a citizen who wants the law enforced.” (Citizens for Amending 
Proposition L v. City of Pomona (2018) 28 Cal.App.5th 1159, 1174, quoting McDonald v. 
Stockton Metropolitan Transit District (1973) 36 Cal.App.3d 436, 440.) “The balancing is done 
on a sliding scale: ‘When the public need is less pointed, the courts hold the petitioner to a 
sharper showing of personal need.’” (Ibid.)

3. Exhaustion of Administrative Remedies 
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A writ petition “will be denied if the applicant has a plain, speedy and adequate remedy at law.” 
(Barnard v. Municipal Court of City and County of San Francisco (1956) 142 Cal.App.2d 324, 
326.) The petitioner bears the burden of showing that there is no such remedy. (Ibid.) There are 
several exceptions to the exhaustion of administrative remedies rule, including futility, when the 
controversy lies outside the administrative agency’s jurisdiction, and when the aggrieved party 
can positively state what the administrative agency’s decision in the particular case would be. 
(Doyle v. City of Chino (1981) 117 Cal.App.3d 673, 683 [“Futility is a narrow exception to the 
general rule.”]; Ogo Associates v. City of Torrance (1974) 37 Cal.App.3d 830, 834 [listing 
exceptions].) 

ANALYSIS

1. Prima Facie Evidence of Standing 

As an initial matter, the parties dispute whether standing may be established through allegations 
in a verified writ petition. (Respondents’ Opposition, at p. 5.) The Court finds standing may be 
established by a verified writ petition, unless contrary evidence is presented that rebuts a prima 
facie showing. 

Standing is a jurisdictional issue that may be raised at any time. (Common Cause v. Board of 
Supervisors (1989) 49 Cal.3d 432, 438 [“Although County did not raise these issues before the 
Court of Appeal, contentions based on a lack of standing involve jurisdictional challenges and 
may be raised at any time in the proceeding.”]; Driving School Association of California v. San 
Mateo Union High School District (1992) 11 Cal.App.4th 1513, 1517 [“A petitioner must be 
able to plead and prove that it will be, or has been, aggrieved by the administrative order.”].) 

Finding that a petitioner either possesses or lacks standing may be based on allegations contained 
in a writ petition. (Braude v. City of Los Angeles (1990) 226 Cal.App.3d 83, 87 [“If the petition 
reveals the petitioner either lacks the right or standing to sue, it is vulnerable to a general 
demurrer on the ground it fails to state a cause of action.”]; Kane v. Redevelopment Agency 
(1986) 179 Cal.App.3d 899, 904 [“Such allegations are sufficient to satisfy the liberal standing 
requirements for private individuals acting in the public interest to institute proceedings to 
enforce the provisions of CEQA.”]; Taschner v. City Council (1973) 31 Cal.App.3d 48, 55 
[“Insofar as standing is concerned, the allegation that petitioner was an elector, taxpayer, and 
owner of real property in the city was sufficient to give him standing to challenge the validity of 
the ordinance.”], disapproved of on other grounds in Associated Home Builders, Inc. v. City of 
Livermore (1976) 18 Cal.3d 582.)

Alternatively, standing may be established through sworn declarations. (San Francisco 
Apartment Association v. City and County of San Francisco (2016) 3 Cal.App.5th 463, 473 
[“We conclude the trial court’s findings on the threshold issue of standing are adequately 
supported by evidence in the record in the form of sworn declarations submitted by three 
individuals on behalf of plaintiffs.”].)
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The Court finds that Petitioners may rely upon the allegations in their Verified Amended Petition 
to establish prima facie standing. Here, Respondents argue that the Nonprofit Petitioners fail to 
submit any “admissible evidence” that “at least one affected PUSD student is in fact a member of 
their organization.” (Opposition, at p. 5.) However, the Verified Amended Petition makes such 
allegations: Both Nonprofit Petitioners allege to have “members who are either students 
themselves within PUSD who have not complied with” the vaccine requirement or who have 
been denied an exemption, or parents of such students. (Verified Amended Petition, ¶¶ 18, 20.) 
Further, both organizations submit declarations of their respective Executive Director attesting to 
the veracity of the facts alleged in the Petition. (See Young Declaration and Bohn Declaration, 
attached to Verified Amended Petition.) 

As Respondents note in their opposition, prima facie evidence is evidence that will establish a 
fact or sustain a judgment unless contradictory evidence is produced. (Opposition, at p. 3, citing 
People v. Skiles (2011) 51 Cal.4th 1178, 1186.) Absent contrary evidence, a verified petition, 
like a declaration, is submitted under oath and may be used to establish standing. Respondents 
are free to bring another challenge upon a more developed record if evidence that Petitioners 
lack standing comes to light. At this point, however, Respondents offer no evidence to rebut the 
allegations of the Verified Amended Petition.

2. Individual Standing

Generally speaking, minors lack legal capacity to sue in their own name; instead, litigation must 
be conducted through a guardian, conservator, or guardian ad litem. (Code Civ. Proc., § 372, 
subd. (a).) “The guardian or guardian ad litem is not a party to the action; instead, he or she is a 
representative of record of a party who lacks capacity to sue.” (Safai v. Safai (2008) 164 
Cal.App.4th 233, 245.) Because Doe Petitioners have not petitioned, nor been appointed, as 
guardians ad litem, the standing of Jane Doe and Janet Doe, as individuals, must be analyzed 
independent of the standing of their minor children. 

Here, the Doe Petitioners have individual standing and, alternatively, have public interest 
standing. In Doe v. Albany Unified School District, the court addressed whether parents of 
students have sufficient standing for issuance of a writ of mandate. (Doe v. Albany Unified 
School Dist. (2010) 190 Cal.App.4th 668.) There, plaintiffs—a student and his parent—claimed 
that the school district and the district’s board of education failed to comply with Education 
Code § 51210, which requires at least 200 minutes of physical education or physical activities for 
students. (Id. at p. 672.) After finding the student-plaintiff had standing, the court stated that even 
if the plaintiff-parent’s “interest as the parent of plaintiff Doe in the latter’s education is not a 
sufficient beneficial interest in itself, he certainly has an interest as a citizen in seeing that section 
51210, subdivision (g), is properly enforced.” (Id. at p. 685, citing In re Samuel G (2009) 174 
Cal.App.4th 502, 509 [“Among the constitutional privileges enjoyed by parents it the right to 
determine how their children should be educated”]; see also Troxel v. Granville (2000) 530 U.S. 
57, 66 [citing cases recognizing “the fundamental right of parents to make decisions concerning 
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the care, custody, and control of their children.”].) 

Here, Petitioners Jane Doe and Janet Doe (together, the “Doe Petitioners”) both allege to bring 
the instant action “on behalf of herself and her minor children.” (Verified Amended Petition, ¶¶ 
24, 25.) Both Doe Petitioners allege to have children in the Piedmont Unified School District 
who have been denied exemptions from the vaccine requirement. (Ibid.) As a result, the Doe 
Petitioners allege their children “now face[] involuntary placement to an independent student 
program and denial of other in-person services and benefits provided to other PUSD students.” 
(Ibid.) Although the Doe Petitioners do not allege that they, themselves, are subject to PUSD’s 
vaccine requirement, the vaccine requirement impacts the Doe Petitioners’ “fundamental right of 
parents to make decisions concerning the care, custody, and control of their children” much in 
the same way the Albany School District parent-petitioner’s rights were implicated. This is 
sufficient to establish individual standing at this juncture. 

Respondents cite Serrano v. Priest for the proposition that “the right to an education is held by 
the child, not the parents.” (Opposition, at p. 3, citing Serrano v. Priest (1971) 5 Cal.3d 584.) 
While a true statement, a child’s right to education does not foreclose the possibility that parents 
hold other rights implicated by PUSD’s vaccine requirement. Rather, courts recognize “the 
fundamental right of parents to make decisions concerning the care, custody, and control of their 
children.” (Troxel, supra, 530 U.S. at p. 66 [citing cases]; see also Quilloin v. Walcott (1978) 
434 U.S. 246, 255 [“We have recognized on numerous occasions that the relationship between 
parent and child is constitutionally protected.”]; Washington v. Glucksberg (1997) 521 U.S. 702, 
720 [holding the Due Process Clause protects a parent’s right “to direct the education and 
upbringing of one’s children”].) 

Alternatively, the Doe Petitioners sufficiently allege a basis for public interest standing. Here, the 
public need is weighty. As the Love court acknowledged, there is a “compelling governmental 
interest of ensuring health and safety by preventing the spread of contagious diseases.” (Love, 
supra, 29 Cal.App.5th at 990.) Although the Doe Petitioners personal interest may be less 
significant on balance, the public interest in resolving a dispute central to the regulation of public 
health is sufficient to confer an alternative basis for standing in this instance. 

In reply, Petitioners cite two cases, neither of which apply here. First, Petitioners cite Doe v. 
Lincoln Unified School District (2010) 188 Cal.App.4th 758 for the proposition that the Doe 
Petitioners may bring this Petition pseudonymously. (Reply, pp. 6-7.) The court in Lincoln 
Unified however did not address standing and Respondent does not dispute Petitioners’ ability to 
bring this action pseudonymously. (Doe v. Lincoln Unified School District, supra, 188 
Cal.App.4th at p. 765 [“Thus, the question is not whether plaintiff has standing to sue but 
whether she may do so using a fictitious name.”].) Thus, Lincoln Unified is inapposite. 

Second, Petitioners cite Hector F. v. El Centro Elementary School District (2014) 227 
Cal.App.4th 331 for the proposition that the Doe Petitioners have “taxpayer interest” standing. 
(Reply, at pp. 8-9.) In Hector F., the petitioner filed a complaint and petition for writ of mandate 
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to seek enforcement of California’s antidiscrimination and antiharassment laws based on his 
son’s alleged harassment in school. (Hector F., supra, 227 Cal.App.4th at pp. 335-36.) The 
complaint also asserted a cause of action for “waste of taxpayer funds.” (Ibid.) The court held 
that the petitioner had standing under the public interest exception and that the “public interest in 
enforcing the antidiscrimination and antiharassment statutes also provides Hector with standing 
to bring a taxpayer action under Code of Civil Procedure section 526a.” (Id. at p. 342.) 

“Code of Civil Procedure section 526a permits a taxpayer to bring an action to restrain or prevent 
an illegal expenditure of public money. No showing of special damage to a particular taxpayer is 
required as a requisite for bringing a taxpayer suit.” (Connerly v. State Personnel Board (2001) 
92 Cal.App.4th 16, 29.) A “taxpayer suit” is different from a “citizen suit,” insofar that a citizen 
suit requires a “legal or special interest in the result” (i.e., a beneficial interest) or public interest 
standing. (Ibid.) Thus, “taxpayer standing” is separate and apart from the public interest 
exception to the “beneficial interest” requirement and applies to suits where a taxpayer sues to 
restrain or prevent illegal expenditure of public money. (Common Cause v. Board of Supervisors 
(1989) 49 Cal.3d 432, 438-40.) 

Here, Petitioners make no allegation that would trigger taxpayer standing. The Verified 
Amended Petition makes no reference to section 526a of the Code of Civil Procedure, nor does it 
reference the spending of public funds or money. Thus, Petitioners cannot invoke taxpayer 
standing. 

3. Associational Standing 

“[A]n association has standing to bring suit on behalf of its members when: (a) its members 
would otherwise have standing to sue in their own right; (b) the interests it seeks to protect are 
germane to the organization’s purpose; and (c) neither the claim asserted nor the relief requested 
requires the participation of individual members in the lawsuit.” (Driving School Association of 
California v. San Mateo Union High School District (1992) 11 Cal.App.4th 1513, 1517 [internal 
quotation marks omitted], quoting Brotherhood of Teamsters & Auto Truck Drivers v. 
Unemployment Ins. Appeals Bd. (1987) 190 Cal.App.3d 1515, 1522; see also Citizens for 
Amending Proposition L v. City of Pomona (2018) 28 Cal.App.5th 1159, 1177.)

In Driving School Association of California, the association-petitioner challenged the San Mateo 
School District’s policy of charging high school students tuition to take driver training classes 
provided by the adult school. The court found that the association lacked a “beneficial interest in 
the refund of tuition payments,” but “had standing under the public interest exception.” (Driving 
School Association of California, supra, 11 Cal.App.4th at p. 1519.) “The question of the School 
District’s authority to charge the tuition affects the ‘public as opposed to private, interest’ and 
concerns ‘performance of a public duty.’” (Ibid.) Additionally, the court found relevant that a 
contrary finding would “effectively remove[]” the issue from judicial review, because “[h]igh 
school students who take this brief 24-hour class are unlikely to have the financial resources or 
the economic interest necessary to maintain the protracted litigation necessary to test the School 



SUPERIOR COURT OF CALIFORNIA
COUNTY OF ALAMEDA

21CV002702: CHILDREN'S HEALTH DEFENSE-CALIFORNIA CHAPTER, et al. vs 
PIEDMONT UNIFIED SCHOOL DISTRICT, et al.

 01/11/2022 Hearing on Ex Parte Application Alternative Writ in Department 23
District’s authority to charge tuition for the class.” (Ibid.)

Here, Respondents challenge the standing of the Nonprofit Petitioners. The Nonprofit Petitioners 
allege to have “members who are either students themselves within PUSD” or “are parents with 
children attending school in PUSD schools.” (Verified Amended Petition, ¶ 18, 20.) Further, the 
Nonprofit Petitioners claim that their members either have not complied with PUSD’s vaccine 
requirement or have requested, and been denied, exemption from the vaccine requirement. (Ibid.) 
Thus, the Nonprofit Petitioners have sufficiently alleged that their members would have standing 
in their own right. 

Second, the Nonprofit Petitioners claim to be organizations “established to advocate, including 
through litigation, for the protection of the health of children in California,” and “whose mission 
is to protect children’s rights to an education.” (Verified Amended Petition, ¶¶ 19, 20.) The 
Nonprofit Petitioners allege that the PUSD’s vaccine requirement will “deprive many of these 
California children access to superior in-person public education.” (Id. at ¶ 18, 20.) Thus, the 
interests the Nonprofit Petitioners allege to protect are germane to the organizations’ purpose. 

Finally, neither the claim nor the relief requires the participation of individual members. The 
Verified Amended Petition requests a writ commanding Respondents to vacate their vaccine 
requirement, injunctive relief prohibiting implementation and enforcement of the vaccine 
requirement, declaratory judgment, and an award of attorneys’ fees and costs. (Verified 
Amended Petition, Prayer for Relief.) None of the requested relief requires participation of 
individual members; rather, it broadly seeks to stop enforcement of the vaccine requirement and 
otherwise declare it unlawful or in excess of PUSD’s authority. In Driving School Association of 
California, the petitioners requested return of tuition charge to students, which could arguably be 
interpreted to require individual member participation insofar individual members may be 
required to participate in the refund transaction. Here, even less involvement is necessary as the 
Petitioners seek to prevent students from receiving something (i.e., a vaccine) in the first 
instance. Put another way, there is no transaction to undo and, if successful, individual 
participation is entirely unnecessary. 

Alternatively, the Nonprofit Petitioners have standing under the public interest exception to seek 
a writ compelling PUSD to refrain from imposing vaccine requirements upon its students. The 
question of PUSD’s authority to impose such requirements is a public issue, as opposed to a 
merely private issue, because it implicates the ability of school districts throughout California to 
impose similar requirements. Further, like in Driving School Association of California, it is 
questionable whether PUSD students or individual parents would have the time and financial 
resources to challenge the requirement. (Driving School Association of California, supra, 11 
Cal.App.4th at 1519.) 

Although Petitioners cite Code of Civil Procedure, § 382 in reply, they do not contend that this is 
a class action or similar collective action. Therefore, section 382, which applies to standing in 
class action and other representative actions, and the cases interpreting it are inapplicable to 
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Petitioners’ Petition. (In re Tobacco II (2009) 46 Cal.4th 298, 312-13 [“Code of Civil Procedure 
section 382 has been judicially construed as the authorizing statute for class suits in 
California.”].) 

4. Exhaustion of Administrative Remedies 

Respondents contend that a procedure exists “to file an administrative complaint against a local 
educational agency alleging violation of state law…” (Opposition, at p. 6.) In support, 
Respondents request the Court take judicial notice of two PUSD policies and regulations. (See 
Respondents’ Request for Judicial Notice (“RJN”), Nos. 1 & 2.) Respondents cite to PUSD’s 
Board Policy 1312.3 and Administrative Regulation 1312.3, which form PUSD’s Uniform 
Complaint Procedures. (RJN, Exs. A & B.) The Court takes judicial notice of the documents, but 
not the truth of the matter asserted therein. (Evid. Code, § 452, subd. (c); Warmington Old Town 
Associates, LP v. Tustin Unified School Dist. (2002) 101 Cal.App.4th 840, 858, n.3 [taking 
judicial notice of school board resolution]; Laraway v. Sutro & Co., Inc. (2002) 96 Cal.App.4th 
266, 271, n.1 [same].)

In response, Petitioners argue futility. They assert that because their requests for exemptions 
were denied, they were not required to engage in a futile process before seeking relief. (Reply, at 
p. 9.) 

The Uniform Complaint Procedures (“UCPs”) were created to ensure that PUSD “complies with 
applicable state and federal laws and regulations governing educational programs.” (RJN, Ex. A, 
at p. 29 of 66.) The UCPs “are a very specialized form of complaint…used specifically to 
investigate and resolve” a limited set of complaints. (Ibid.) The UCPs sets forth 12 specific types 
of complaints, none of which on their face appear to apply to Petitioners’ challenge to PUSD’s 
vaccine mandate. (Ibid.) Similarly, PUSD’s Administrative Regulation applies to complaints 
concerning school facilities, teacher assignments and instructional materials, and claims of 
harassment and discrimination. (RJN, Ex. B, at p. 36 of 66.) 

Here, the policies and regulations cited by Respondents do not, at least facially, apply to 
Petitioners’ challenge the PUSD’s vaccine mandate and therefore do not provide a remedy at 
law. Further, even if the procedures were applicable, Petitioners allege that they “gave notice to 
Respondents” challenging the vaccine mandate and that “notice went unheeded.” (Verified 
Amended Petition, ¶ 35; see also Petitioners’ Declaration of Jessica Barsotti, Ex. D [November 
15, 2021 Cease and Desist Letter].) Thus, Petitioners do not have a plain, speedy and adequate 
remedy at law. 

The Court need not address Petitioners’ futility argument; however, it is unclear that being 
denied an exemption would be sufficient to show futility. Petitioners argue that PUSD acted 
beyond its authority by imposing the vaccine requirement, so requesting an exemption does not 
appear to sufficiently challenge PUSD’s authority to establish futility. 
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The Court accordingly finds that issuance of the alternative writ is appropriate. In doing so, the 
Court makes no ultimate finding on the merits of Petitioners’ claims, nor, at this stage, consider 
public health concerns, which have not been raised by Respondents. The parties are directed to 
attend the scheduled hearing to contest, if either deem it appropriate, this Tentative Ruling, and 
to discuss the schedule for further proceedings in this case.
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News Release 
 

CONTACT: Shannon Haber 

communications@lausd.net  

FOR IMMEDIATE RELEASE 

April 28, 2022 

 

Los Angeles Unified Makes a Recommendation to 

Align with the State of California on COVID-19 

Vaccinations for Students 12 and Older 

 

Los Angeles, CA (April 28, 2022) – Los Angeles Unified Superintendent Alberto M. 

Carvalho announced today that after consultation with health experts and its medical 

director, the District will make a recommendation to align with the state of California’s 

student requirement for COVID-19 vaccinations delaying the effective date to no sooner 

than July 1, 2023. The vaccination requirement for Los Angeles Unified employees 

remains in place, and all employees who are assigned to schools are vaccinated.  

 

“The ability of our system to pivot shows that we are a science-based school district and 

the health and safety protocols we adopt are influenced by the expert advice of our 

medical partners and public health officials,” Superintendent Alberto M. Carvalho said. 

“We know that students do best when learning in the classroom with their peers. Due to 

the high vaccination rates among students 12 and older, low transmission rates in our 

schools and our nation-leading safety measures, we have preserved in-person learning 

in the safest possible environment.”  

 

Los Angeles Unified will continue to provide proactive support to students and families 

who have not had access to vaccines, or who have not received information enabling 

them to make an informed choice about vaccinations. The District will support its school 

mailto:communications@lausd.net


communities by providing a consistent, stable learning environment and access to vital 

student services, including vaccines.  

 

“We have high vaccination rates amongst our students 12 years and older and with our 

employees,” Los Angeles Unified Medical Director Dr. Smita Malhotra said. “We have 

demonstrated low transmission rates in our schools with few outbreaks. And now, since 

the beginning of the pandemic, not only do we have the existence of therapeutics to 

deal with COVID-19, but scientists also have a greater understanding of this virus.”  

 

“We studied positivity at the classroom level in Los Angeles Unified throughout the 

school year,” UCLA Clinical and Translational Science Institute Dr. Vladimir Manuel 

said. “Elementary classrooms with recent COVID-19 cases had similar positivity, in 

routine testing, as classrooms that did not have recent cases. This suggests that there 

was minimal transmission in school. The exception was two weeks in January 2022, 

during the omicron surge, when these classrooms had somewhat higher rates. Our 

models suggest no or very small amounts of classroom transmission since January, 

even after lifting the outdoor and indoor masking mandates.” 

 

“Vaccinations are and remain our greatest tool to fight against COVID-19,” 

Superintendent Carvalho continued. “For the remainder of the school year, we will 

further improve our student vaccination rates via accessible school-based clinics, while 

offering vaccines for all students ages 5 and older. Providing ongoing support, 

especially in communities where students and their families have been hardest hit by 

illness, and addressing the educational, mental health and economic challenges of the 

pandemic, is my top priority.”  

 

The Los Angeles Unified Board of Education is expected to discuss and vote on this 

recommendation at the board meeting on May 10.  

  

### 

 

 

 



Vaccinations for Students Ages 12 and Older

12.2%

87.8%

September 2021

Vaccination Record No Vaccination Record

83.8%

16.2%

April 2022

Vaccination Record No Vaccination Record

Since September of 2021, vaccination rates for students 12 and above have increased dramatically. 
Los Angeles Unified has worked proactively to provide access and education for COVID-19 vaccines.



Spring Break –
symptomatic 
testing only

COVID-19 Testing Results in LA Unified and LA County

Los Angeles 
Unified

Los Angeles 
County

Jan 10, 2022 Apr 27, 2022

After the winter surge in the beginning of this year, Los Angeles Unified Unified test positivity 
rates have trended downward, remaining lower than Los Angeles County rates. The increase 
in positivity rates in April was due to Spring Break when mainly symptomatic people were 
being tested. After Spring Break and subsequent to March 23 when masks have not been 
required in schools, our positivity rates have remained low.



High Vaccination Rates Protect the School Community
Vaccinations continue to be our greatest tool to fight against COVID-19. In the last two years of 
this pandemic, we have learned a lot about the virus. Not only do we have safe and highly 
effective vaccinations, we also have the availability of therapeutics for COVID-19.

Because of the efforts of this District, we have high vaccination rates amongst our staff and 
students ages 12 and older. Since returning from Spring Break, our positivity rates continue to be 
low for both students and staff including the weeks following March 23, 2022 when masks were 
not required in our schools.

Our in-school transmission rates continue to be low as shown by analysis from our partners at the 
UCLA Clinical and Translational Science Institute:

“We analyzed positivity at the classroom level since the start of the school year. The estimates 
suggest that elementary classrooms with recent COVID-19 cases had similar test positivity as 
classrooms that did not have recent cases. The exception was two weeks in January 2022, 
during the omicron surge, when these classrooms had somewhat higher rates. There is no 
estimated classroom transmission since January 31, 2022.”



Higher positivity in classrooms with 
recent cases:     
Week of Jan 17, ~3% points higher
Week of Jan 24, ~2% points higher

Slight difference in 
positivity (opposite 
direction)

Winter break

Indoor masks become optional
Outdoor masks become optional

Class with recent case

Class with no recent case

UCLA Clinical and Translational Science 
Institute has analyzed positivity rates at 
the classroom level in Los Angeles 
Unified since the start of the school year. 
The estimates suggest that elementary 
classrooms with recent COVID-19 cases 
had similar test positivity as classrooms 
that did not have recent cases. The 
exception was two weeks in January 
2022, during the omicron surge, when 
these classrooms had somewhat higher 
rates. There is no estimated classroom 
transmission since January 31, 2022.

UCLA Study on Elementary School Classroom Transmission
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VERIFICATION 

I, Amy Bohn, am the President of Petitioner Protection of the Educational Rights of Kids, 

Inc. (“PERK”) and I am a resident of the County of Ventura, State of California. I have read 

the foregoing Second Amended Verified Amended Petition for Writ of Traditional and 

Administrative Mandate and Complaint for Declaratory and Injunctive Relief, I have 

personal knowledge of the facts alleged herein, and I declare under the penalty of perjury 

under the laws of the State of California that the foregoing is true and correct. 

____________Executed this 16th day of May 2022, in __ _______, California. 

Amy Bohn, President of Protection of the 
Educational Rights of Kids, Inc, Petitioner 

Newbury Park
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VERIFICATION 

I, Denise Young, am the Executive Director of Petitioner Children's Health Defense, 

California Chapter and I am a resident of the County of Los Angeles, State of 

California. I have read the foregoing Second AmendedVerified Amended Petition for 

Writ of Traditional and Administrative Mandate and Complaint for Declaratory and 

Injunctive Relief, I have personal knowledge of the facts alleged herein, and I declare 

under the penalty of perjury under the laws of the State of California that the 

foregoing is true and correct. 

Executed this 16 th day of May, 2022, in �±� M{m\(L,.,.California.

Denise Yo , Executive Director of 
Children's Health Defense, California 
Chapter, Petitioner 

SECOND AMENDED PETITION AND COMPLAINT 
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PROOF OF SERVICE 
I am employed in the County of Los Angeles, State of California.  I am over the age of 18 and 

not a party to the within action.  My business address is 3421 Via Oporto, Ste. 201, Newport Beach, 
California 92663.  

On May 16, 2022, I served the following documents on all interested parties in the following 
manners(s):  SECOND AMENDED PETITION AND COMPLAINT 

Sue Ann Salmon Evans 
Keith A. Yeomans  
William G. Ash 
DANNIS WOLIVER KELLEY  
444 W. Ocean Blvd., Suite 1070 
Long Beach, CA 90802  
Tel: (562) 366-8500  
Fax: (562) 366-8505  
sevans@DWKesq.com 
kyeomans@DWKesq.com   
wash@DWKesq.com    

Counsel for Respondent LAUSD, 
Superintendent Reilly, Board Members 
McKenna, Garcia, Schmerelson, Melvoin, 
Goldberg, Gonez, Franklin 

Scott J. Street (SBN 258962) 
JW HOWARD/ATTORNEYS, 
LTD. 
777 S. Figueroa Street, Suite 3800 
Los Angeles, CA 90017 
Telephone: (213) 205-2800 
Email: 
sstreet@jwhowardattorneys.com 

Attorney for Petitioners 
CHILDREN’S HEALTH 
DEFENSE-CALIFORNIA 
CHAPTER, a California 501(c)(3) 
non-profit corporation; and 
PROTECTION FOR THE 
EDUCATIONAL RIGHTS OF 
KIDS, a California 501(c)(3) non-
profits corporation 

/X/ Via Electronic Transmission. ONLY BY ELECTRONIC TRANSMISSION. I caused to 
be transmitted a true and correct copy of the above-entitled document(s) to recipients noted 
via electronic service at the recipient’s office. Electronic service is proper and authorized 
by California Rule of Court 2.251 and Code of Civil Procedure § 1010.6. Hard copies will 
not follow by mail, unless specifically requested. 

/   / By Personal Service. I delivered such envelope by hand to the addressee on _____ 

/X/ State. I declare under penalty of perjury under the laws of the State of California that the 
above is true and correct. 

Executed on May 16, 2022, at Los Angeles, California. 
I declare under penalty of perjury under the laws of the State of California that the foregoing is true 
and correct. 

Michelle Cusumano 

mailto:sevans@DWKesq.com
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